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CO-OPERATION 
By Fred. S. Knight 


The so called “co-operation” clause of an automobile liability policy 
has been sustained as valid by the courts almost unanimously and the 
courts have also held that the failure of the assured to co-operate as 
required by the policy constitutes a breach of condition releasing the 
insurer from liability. However, it is entirely a different matter to 
introduce such evidence that the court will hold as a matter of law 
that lack of co-operation has been shown. This is well illustrated by 
the decision of the Supreme Court of Pennsylvania in Graham v. 
United States Fidelity & Guaranty Company, 162 Atlantic 902; 80 
Insurance Law Journal 477, in which it was held that the disappearance 
of the assured and his failure to be present at the trial of the suit 
brought against him by an injured party did not constitute lack of 
co-operation as a matter of law and that whether there was such lack of 
co-operation as to release the insurance company from liability was a 
question of fact for determination of the jury. 

The United States Fidelity & Guaranty Company issued to Dr. C. E. 
Alquist an automobile liability policy. The policy -provided that the 
assured should aid in securing information, evidence and the attendance 
of witnesses, in effecting settlements and in defending suits and that 
he should at all times render the company all reasonable co-operation and 
assistance. Plaintiff, Helen A. Graham was injured while riding in the 
automobile of the assured and subsequently brought suit to recover 
damages for the injury so sustained. The insurance company as re- 
quired by the policy investigated the accident and furnished counsel to 
defend the suit. Shortly before the case was called for trial the assured 
(disappeared and although several continuances were obtained in order 
to enable counsel to locate the assured, he could not be found and the 
case finally went to trial. Plaintiff had judgment against the assured 
and execution having been returned unsatisfied, suit was brought to 
recover on the policy. On the trial, defendant contended that it was 
released from liability under the policy because the assured had not 
co-operated with it in the defense of the suit against him. The case 
was submitted to the jury under a charge that if they believed that the 





assured had failed to render reasonable co-operation, the verdict should 
be for the defendant. The verdict was in favor of the plaintiff. 


On appeal, the Supreme Court of Pennsylvania held that under the 
evidence the trial court properly submitted the question of co-operation 
to the jury. It was also held the trial court might well have decided the 
case as a matter of law since the insurer with full knowledge of the 
fact upon which it was then basing its defense, instead of withdrawing 
from the defense of the assured continued with the case to judgment. 


We believe that there must have been other evidnce than that 
reported in the opinion. In the absence of other evidence we fail to see 
how any other conclusion could be reached than that by his disappearance 
and failure to testify at the trial of the suit against him, the assured 
was guilty of such failure to co-operate with the insurer as to release 
the company from liability. 


MASSACHUSETTS MUTUAL LIFE 


On our back cover this month we present the summarized statement 
of the financial condition of the Massachusetts Mutual Life as shown 
by their 81st Annual Report, for the year ending December 31, 1932. 
The company has nearly 450 millions of admitted assets, an increase of 
$22,722,036 over the assets a year ago, a significant testimonial of the 
high grade of securities in which this company has invested. These 
assets are valued on the Massachusetts standard. The Massachusetts 


Mutual’s surplus at the end of 1932 is $18,060,292. 


Aside from the very interesting figures displayed on our back cover, 


the annual report of the company shows that all expenses for the year 
amounted to 13.7% of premiums, interest and rents. The average rate 
of interest on $3,793,075, the year’s investment in mortgage loans, was 
5.70% ; on total mortgage loan investments 5.57%. The average annual 
yield on $2,731,784. invested in bonds during the year was 5.48% and 
the average annual yield on total invested assets 5.45% gross or 5.01% 
net. 


President William H. Sargeant in his report to the policyholders 
says: 

‘The most satisfying results of the year’s operations are perhaps 
not so much represented by the individual items of a Balance Sheet, but 
rather in the real progress made by the institution of life insurance. I 
may more properly express this in the words of one of the financial 
newspapers, which states as follows: 


“*And so, it is fair to state that, by and large, the life insurance 
industry has met this depression in a most effective manner. The con- 
servative investment policy followed over a period of years has lessened 
the shock of the decline in the securities markets. It may well be said 
that throughout the recent trying times, the industry has shown itself 
well deserving of its reputation for stability.’ ”’ 


These words apply with equal force to the Massachusetts Mutual 
Life, individually. 





Kitheart v. Metropolitan Life Ins. Co. 


KITHCART v. METROPOLITAN LIFE INS. CO. 
KEVAN v. JOHN HANCOCK MUT. LIFE INS. CO. 
Nos. 8389, 8391. 
District Court, W. D. Missouri, W. D. 
Sept. 15, 1932. 
1 Federal Supplement 719 
2. INSURANCE. 

Disability insurance contracts payable in installments held “money con- 
tracts” on which action cannot be maintained for future installments because of 
insurer’s breach, but only for installments as they mature. 

(For other cases, see Insurance, Dec. Dig. § 666). 


Separate actions by Boyd L. Kithcart against the Metropolitan Life Insur- 
ance Company, and by Millard N. Kevan against the John Hancock Mutual Life 
Insurance Company. On motion of defendant in each case to strike out certain 
allegations of petition. 

Motion granted. 

James R. Sullivan and Charles N. Sadler, both of Kansas City, Mo., for 
plaintiffs. ; 

Meservey, Michaels, Blackmar, Newkirk & Eager, of Kansas City, Mo., for 
defendants. 

Reeves, District Judge. 

Motions have been filed in both the above cases to strike out certain allega- 
tions of the petitions. ‘The question presented by such motions is whether the 
plaintiffs are presently entitled to recover future installments in case of disability 
benefits. 

Both plaintiffs held disability insurance contracts. These provided for the 
payment of specified installments upon a showing of total disability. In each 
case proofs of such disability were tendered, and in No. 8389 payments were 
actually made for a brief period, but in each case liability has been denied by 
the defendants. The plaintiffs, therefore, have brought suit on the policies and 
ask judgment for the accrued as well as for the future installments, in accordance 
with the life expectancy of the several plaintiffs. 

Without discussing the technical allegations of the petitions, or the language 
of the motions filed by the several defendants, it is sufficient to say that these 
motions raise the specific question in each as to the liability of an insurance com- 
pany for present recovery of future installments when liability has been denied. 

Plaintiffs rely especially on Federal Life Insurance Company vy. Rascoe (C. 
C. A.) 12 F.(2d) 693, 695. This opinion was delivered by the Court of Appeals of 
the Sixth Circuit. The majority opinion upheld the right to recover upon the 
whole contract independently of its provisions for future installments. 


However, it was pointed out by the court that there was-no separate finding 
of facts in the case, which was tried to the court without the intervention of a 
jury. The court said: “Without such separate findings of facts, neither the 
evidence nor the question of law presented by it is reviewable by this court.” 

It was then said by the court that the plaintiff “does not rely upon an anti- 
cipatory breach, * * * but upon an actual breach, * * * coupled with an actual 
repudiation of the entire contract.” 


In order to bring the case within the doctrine of Roehm vy. Horst, 178 U. S. 1, 
20 S. Ct. 780, 786, 44 L. Ed. 953, the court said: “This contract therefore, is not 
an unconditional promise to pay a sum certain in installment, or in gross, where 
plaintiff has fully performed. On the contrary, she is required every 30 days to 
submit her person to the examination of a physician and pay the physician for 
making such examination and for preparing a report in writing to be forwarded 
to the company.” 


[1] The foregoing statement was made because of the almost universal doc- 
trine that, in the absence of mutual obligations, recovery cannot be had for 
future installments, as in the case of bonds and notes. In other words, in the 
absence of mutual obligations, future installments cannot be matured on the 
grounds of a breach of contract. The rule was well stated in the Horst Case, 
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supra, as follows: “We decide simply this case where there are material pro- 
visions and obligations interdependent.” 

The following principle was announced in the Horst Case, supra, which ap- 
pears applicable here: “We think it obvious that both as to renunciation after 
commencement of performance and renunciation before the time for performance 
has arrived, money contracts, pure and simple, stand on a different footing from 
executory contracts for the purchase and sale of goods.” 

[2] The instant cases are “money contracts, pure and simple.” Each of the 
defendants promised to pay money installments upon certain contingencies. It 
is claimed by the plaintiffs that the certain contingencies have occurred. The 
obligations of the defendants are to continue the payment of certain install- 
ments so long as such contingencies exist. 

It is true that the defendants required proof of the continuing existence of 
the conditions upon which their obligations rested. There was no contractual 
duty upon the plaintiffs. Their contractual obligations were to pay premiums, 
and then, upon the happenings insured against, liability accrued against the de- 
fendants. This court cannot accept as law the statement of the majority opinion 
in the Rascoe Case, supra, that the mere examination of a physician every thirty 
days imposed upon the insured an executory contractual obligation, although 
such question is‘not in this case. 

The plaintiffs are not required to sue for installments not yet matured. All 
they need to do is to sue matured installments, and, if successful, the judgment 
would not be a bar to further suits on installments hereafter maturing. 

The same matters have been before Judge Otis, who reached correct con- 
clusions in his several memorandum opinions submitted with the briefs. 

In view of the foregoing, defendants’ motion to strike in each case should 
be sustained. 


EQUITABLE LIFE ASSUR. SOC. = = UNITED STATES v. DUNN. 
oO. : 
Circuit Court of Appeals, Third Circuit. Sept. 23, 1932. 
Rehearing Denied Oct. 31, 1932. 
61 Federal Reporter (2d) 450. 
1. INSURANCE. 
Whether insured knew he had heart disease when he applied for insurance 
and made representations as to having consulted physician, and when he subse- 
quently signed statement for reinstatement, held, under evidence, for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


3. INSURANCE. 

Burden held on insurer to show by clear, cogent, and convincing proof that 
insured’s representations in application for life policy and in subsequent applica- 
tion for reinstatement were false. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from the District Court of the United States for the Western District 
of Pennsylvania; Robert M. Gibson, Judge. 

Action by Marie Dunn against the Equitable Life Assurance Society of the 
United States. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Benjamin J. Jarrett, Karl W. Warmcastle, and McCook & Jarrett, all of 
Pittsburgh, Pa., for appellant. 

James J. Burns, Jr., of Pittsburgh, Pa., for appellee. 

Before Woolley and Davis, Circuit Judges, and Fake, District Judge. 

Davis, Circuit Judge. 

_ This is an appeal from a judgment of the District Court for $5,000, with 
interest, against the Equitable Life Assurance Society on a policy of insurance 
issued on the life of Clyde A. Dunn. The company refused to pay the policy on 
the ground that the insured had knowingly and willfully made material, false, 
and untrue answers in his application for insurance and for the reinstatement 
of the policy. 

On October 3, 1927, the insured, in an application for insurance, told the 
medical examiner for the company that he had never been treated for any dis- 
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turbance of the heart or blood vessels; that he had never raised nor spat blood; 
and that he had not during the past five years consulted or been treated by any 
physician except Dr. Thomas Sheppard of Pittsburgh in July, 1927, for “acute 
bronchitis, two weeks duration. Result. Good.” 

The policy provided that all statements by the insured, in the absence of 
fraud, should be treated as representations and not warranties. 

On April 7, 1928, the policy lapsed for nonpayment of the premium. It was 
reinstated on July 11, 1928, by the payment of the preminum due and the delivery 
by the insured of a statement signed by him and dated July 7, 1928, that at that 
time he was in good health and had not consulted any physician since the issuance 
of the policy on October 7, 1927. 

The defendant company says that all of these representations by the insured 
were material, false, and undisputed and so the court erred in refusing binding 
instructions. 

Whether or not binding instructions should have been given is the real 
question before us. 

[1] Dr. Sheppard testified that he treated the insured for chronic valvular 
heart disease, mitral stenosis, from April 1, 1926, to October 3, 1927; that he 
saw him thirty-five times during that period, nine times at the insured’s home 
and the other times at the doctor’s office; and that he told him and also Mrs. 
Dunn many times that he had heart disease, advised him that he had mitral 
stenosis; that during this period the insured “got progressively worse”; that at 
times -, had his patient in bed, “one, two or three days in bed, depending on 
how he felt.’ 

The appellee attempted to rebut the truth of Dr. Sheppard’s testimony. That 
is, she tried to show that the insured did not have chronic valvular heart 
disease as Dr. Sheppard said he readily discovered at the first examination he 
made of Mr. Dunn. This she did, by the testimony of other physicians and by 
showing the kind of work that the insured regularly performed, thus seeking to 
have the inference drawn that, if he were in the condition in which Dr. Sheppard 
said he was, he could not have done the work which he admittedly did. 


Dr. Frederick S. Kellogg was the physician who examined the insured for 
the company. He testified that he spends four hours a day in the office of the 
insurance company; that he made a thorough examination of the insured’s heart, 
did not find any heart disease, and so reported to the company which issued a 
policy on his life. 

Dr. J. W. Blair, a practicing physician in Latrobe, where the insured lived, 
except for a short time when he lived in Pittsburgh, testified that he knew Mr. 
Dunn all his life, saw him frequently, attended his son, who had scarlet fever, 
every day for a week or ten days, was not asked to prescribe for Mr. Dunn, 
at times saw him almost every day working, treated him professionally on July 
12, 19, and 20, 1928, for grippe, influenza or affection of the bronchial tubes; 
that he examines many applicants for life insurance companies; that he examined 
the heart of Mr. Dunn at this time; that he did not have heart disease, and, if 
he had had it, he would have discovered it. 


Mrs. Marie Dunn, insured’s widow, testified that her husband was ill with 
a cold in April, 1926, and did not work for three or four days; that he was off 
again some time in 1927 a day or two, and that except during these times he 
worked regularly, doing such work as loading and unloading trucks, carrying 
cases of soda and root beer from place to place, at his place of business, putting 
up a barbecue stand, baking hams, and selling gasoline, soft drinks, candies, 
sandwiches, etc.; that he never complained of any illness and that from April, 
1926, to the time that he went to St. Francis Hospital in Pittsburgh on August 
9, 1928, where he died on the 15th of that month, she never knew that he had 
any kind of illness except colds; that Dr. Sheppard never told her nor stated in 
her presence that her husband had heart disease. 


In 1928, the insured ran a gasoline station and barbecue stand and there was 
a great deal of testimony to the effect that he did everything that was to be done 
in and about such a place; that he appeared to be well and never complained 
of having any ailment whatever; that before he took over the gasoline and bar- 
becue stand, he worked for the Hires Root Beer Company and that he drove 
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trucks and did everything that was to be done in and about its place of business, 
Dr. W. H. Ingram, head of the Department of Pathology in the Medical Col- 

lege of Pittsburgh, who was the first to organize pathological laboratories in five 
hospitals in Pittsburgh, a heart specialist, testified that it would have been 
absolutely impossible for the insured to have done the work which it was in- 
disputably testified he did, if he had had mitral stenosis on April 1, 1926, so that 
he spat blood. 

[2, 3] Whether or not the insured knew that he had heart disease on July 
7, 1927, and whether or not he knew that he was not in good health on July 7, 
1928, when he signed a statement for the reinstatement of the policy, are ques- 
tions of fact that, under the above evidence, the learned trial judge could not 
as a matter of law decide as it would have been necessary for him to do in order 
to give binding instructions. Whether or not Dr. Sheppard told Mr. and Mrs. Dunn 
that he had heart disease is also a material fact that the judge as a matter of law 
could not decide. Dr. Sheppard testified that he did so tell them; that he talked 
with Mrs. Dunn many times about her husband. But she denied that he ever 
told her that her husband had heart trouble and testified that he was under 
Dr. Sheppard’s treatment only twice to her knowledge, in April, 1926, for three 
or four days and once in 1927. Of course, she could not say what he told her 
husband in her absence. But when Dr. Sheppard is flatly contradicted as to 
whether or not the insured had heart disease and as to whether or not he told 
Mrs. Dunn that he did, it raises such a doubt as to whether or not Mr. Dunn was 
told or knew that he had heart disease that the judge could not, as a matter of 
law, determine it and take the case away from the jury. There was a sharp 
controversy over the facts in the case, as the testimony of the witnesses already 
mentioned, and others not mentioned, indicates. If the insured knew that he 
had heart disease, he perpetrated a fraud upon the company, but fraud is never 
presumed. The burden was on the defendant to show “by clear, cogent, con- 
vincing and certain proof” that the answers made by the insured were false. 
Northwestern Mutual Life Insurance Co. v. Wiggins (C. C. A.) 15 F.(2d) 646; 
Wharton v. Aitna Life Insurance Co. (C. C. A.) 48 F.(2d) 37; Holleran v. Life 
Assurance Co., 18 Pa. Super. Ct. 573; Livingood v. New York Life Insurance 
Co., 287 Pa. 128, 134 A. 474. This we think it did not do. The question was sub- 
mitted to the jury under proper instructions and its verdict settles the fact. 

Upon a review of all the assignments, we do not think that the learned 
District Judge committed error in not giving binding instructions and the judg- 
ment is affirmed. 


PILOT LIFE INS. CO. v. WISE. No. 6650. 
Circuit Court of Appeals, Fifth Circuit. Oct. 26, 1932. 
61 Federal Reporter (2d) 481. 
1. INSURANCE. 


As respects ordinary death benefits of life policy, initial burden was on bene- 
ficiary to show death only, and insurer had burden to show suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 
2. INSURANCE. 

As to accidental death benefits under life policy, beneficiary had burden of 
showing accidental death. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 
3. INSURANCE. 

Presumption against suicide held neutralized by letters found on insured’s 
body, indicating intention to destroy own life. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

Appeal from the District Court of the United States for the Middle District 
of Georgia; Bascom §. Deaver, Judge. ' 

Action by Dr. S. P. Wise against the Pilot Life Insurance Company. Judg- 
ment for plaintiff and defendant appeals. 

Reversed and remanded. 

Grover Middlebrooks, of Atlanta, Ga., for appellant. 

W. W. Dykes, of Americus, Ga., for appellee. 





Life Pilot Life Ins. Co. v. Wise 


3efore Bryan, Sibley, and Walker, Circuit Judges. 
SistEy, Circuit Judge. 


[1-3] On September 13, 1929, Pilot Life Insurance Company issued a policy 
of insurance to Paul H. Jennings, with Dr. S. P. Wise, creditor, as beneficiary, 
thereby promising to pay $2,000 on due proof of the death of Jennings, and 
$2,000 additional if that death resulted within ninety days directly and independ- 
ently of all other causes from a bodily injury inflicted through external, violent, 
and accidental means. The policy was stipulated to be void if the insured, whether 
sane or insane, should commit suicide within two years from its date, and the 
accidental death benefit was to be void in case of such suicide at any time. On 
the morning of March 11, 1931, Jennings was found dead on the end of a railroad 
trestle, his’ body lying back up upon the cross-ties outside of the rail, legs hang- 
ing over the ends of the cross-ties, shoulders close to the rail, head severed and 
lying inside of the rail between two cross-ties face down, the back of the head 
being knocked away and the brains scattered along the track. The right hand, 
from which some fingers had been mashed, was still resting against the rail, and 
the coat was torn from the shoulders, but the body was otherwise unbruised and 
unmutilated. No evidence of weapons, poison, or other cause of death than by 
a train was found. Dr. Wise sued on the policy claiming $4,000. The insurance 
company defended, alleging suicide. The court overruled the defendant’s mo- 
tion for a directed verdict, and the jury found $4,000 for the plaintiff. Besides the 
facts above stated, it was proven that Jennings was at college preparing to study 
medicine, Dr. Wise advancing him money. Dr. Wise had written to say that he 
probably could not continue the advances. Jennings had become despondent, and 
had been drinking some, but not the day before his death. His roommate last 
saw him at 7 p. m., when Jennings started, as he said, to go to a veterinary hos- 
pital about a mile and a half distant and beyond the railroad trestle at which his 
body was found. In Jenning’s pocket were two notes in his own handwriting, 
one to a young lady saying he would not fill a date with her on the 28th and 
bidding her goodbye; the other to his roommate asking him to get his books and 
clothes together and put them in his trunk, and saying they had been pals through 
life but must part. There was also a two-page letter to his mother, stating that 
he was blue and despondent, and disappointed at not being able to go to medical 
school; that he had brooded and prayed over it, and tried whisky, but it did not 
help; that he had talked to his God and his God told him to come, and he 
hoped to meet his mother there some day; he supposed Dr. Wise would get the 
insurance, and hoped it would burn his pauper pocket, but he hoped also there 
would he enough insurance money for his younger brother to complete his edu- 
cation. There was no evidence from any trainmen, and no proof of what train 
had killed Jennings; whether it was running backwards or forwards, or fast or 
slowly: whether there were blood signs on the engine pilot or its wheels, or on 
the car wheels only. It will be remembered that, as to the main promise of the 
policy to pay $2,000, the initial burden was on the plaintiff to-show death only; 
the defendant having the burden to show suicide. As to the accidental death 
benefit, the plaintiff had the further burden to show an accidental death; and a 
voluntary suicide would not be such. It is true that the presumption against sui- 
cide would aid the plaintiff on both branches of the case. But the presumption 
is hased on the general unlikelihood that one would wish to die or would des- 
troy his own life. The letters which Jennings had written can mean only that 
he had resolved to die. Such a resolution so expressed, coupled with his imme- 
diate death in a fashion at least as likely to have been volutary as otherwise, is 
sufficient to neutralize the presumption and render most important every circum- 
stance which might indicate whether he was when killed really executing his 
moral intent, or whether an accident supervened. If the train which killed Jen- 
nings was headed by an engine having the ordinary pilot with its rim covering 
the rails and only a few inches above them, and with pilot beam and cylinders 
extending some two feet beyond the rail, it is difficult to see why he was not 
knocked from the track and his body bruised and broken, whether he was walking, 
Sitting, or lying on the track. On the other hand, the trestle being only waste 
high at that point, he could voluntarily have placed his neck on the rail with 
head depressed, either in front of the engine or between the trucks of the coaches 
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after the engine had passed, with the exact results which were found. But if the 
engine was moving slowly backwards, or had no pilot, one sitting on the end of 
the cross-ties might be pushed over sidewise:- and might fall back up with neck 
and hand on the rail, and be thus decapitated. It appears in the record by hear- 
say that blood stains were seen on some wheels of some train the next morning, 
This information followed up might develop important facts. Since there must 
upon another ground be a new trial in which more light may be thrown on the 
exact manner of Jennings’ death, we forbear to express an opinion upon the eyi- 
dence as it now stands, or to rule upon the refusal to direct the verdict. 

From what has been said, it is apparent that the theory of accidental death is 
strengthened by, if it is not wholly dependent upon, Jennings being intoxicated 
when struck by the train. It is hard to account otherwise for his presence on the 
trestle, since his proper route to the veterinary hospital led under it. A quart bottle 
was permitted in evidence which Jennings’ roommate said belonged to them, and 
which on Monday night before the death had a half pint of whisky in it. He 
next saw it Wednesday at the coroner’s inquest at Athens, about two miles from 
where the body was found. It was empty, and had then, as at the time of the 
trial, bloodstains on it. There was no showing as to how the bottle got to the 
inquest, nor whence it had come, nor specifically that it had been found at the 
scene of the death. Objection to the bottle on this ground was erroneously over- 
ruled. Any article made important by the evidence or by the nature of the in- 
vestigation may be produced for the jury’s inspection; but, in order that it may 
be so used as evidence, it must be satisfactorily identified, and it must also be 
shown that no such substantial change has taken place in the article exhibited as 
to render the evidence misleading. 22 C.J. “Evidence,” § 872. This bottle was 
eloquent through the blood upon it. .The jury probably reasoned that the blood 
showed the bottle to have been on Jennings’ person or in his hand when he was 
killed, and that he had emptied it and was drunk. Yet, so far as the proof goes, 
the bottle may never have come from the scene of the killing at all. 

The testimony of a witness for the insurance company was taken by de- 
position. On cross-examination he was asked: “What position did the evidence 
show that he (the insured) was found in?” The answer was: “It seemed as if 
he had evidently held himself on the track with his right hand, with his face 
down, and that he had never moved after the train hit him.” The insurance com- 
pany offered the question and answer in evidence, and they were ruled out on 
objection by the plaintiff, apparently before they were read to the jury. Except 
where public policy is thereby violated, Bishop v. Bishop, 124 Ga. 294, 52 S. E. 
743, if on oral cross-examination one asks an irregular question which is directly 
answered, he cannot object to his own question when the answer is disappointing, 
Tift v. Jones, 77 Ga. 181, 3 S. E. 399. Where the evidence is taken out of the 
jury’s presence the rule does not apply, if the question is withdrawn before the 
answer is read to the jury. Anderson v. Brown, 72 Ga. 714. But in any case, if 
the answer given is not responsive to the question asked, the answer may and 
should be ruled out for that reason. The present question inquired for the evi- 
dence given at the coroner’s inquest and not for the conclusions of the wit- 
ness from it. Both because the answer did not appear to have been read to the 
jury before the question was withdrawn, and because it was not responsive to the 
question, the answer was properly rejected. 

No other assignments disclose error or require discussion. 

Reversed and remanded for further proceedings. 


FROHLICH v. SUPREME LODGE, K. P. 
1 Div. 724. 
Supreme Court of Alabama. 
Oct. 6, 1932. 
Rehearing Denied Nov. 10, 1932. 
144 Southern Reporter 11. 
1. INSURANCE. 

Fraternal insurance policy did not lapse, so ag to permit recovery of pre- 
miums paid, because insured failed to make payments to section secretary, where 
such secretary made them to insurance department. 

(For other cases, see Insurance, Dec. Dig., § 743). 





Life | Frohlich v. Supreme Lodge K. P. 


2, INSURANCE. 

Where section secretary had made insured’s payments to insurance depart- 
ment of fraternal society, mere statement to beneficiary that insured was in ar- 
rears, without telling him of secretary’s payments, was not material misrepre- 
sentation so as to permit recovery of premiums paid. 

(For other cases, see Insurance, Dec. Dig., § 743). 


Appeal from Circuit Court, Mobile County; Joel W. Goldsby, Judge. 

Action of assumpsit by M. E. Frohlich against the Supreme Lodge, Knights 
of —, Plaintiff, being dissatisfied with the judgment, in his favor, appeals. 

Affirmed. 

M. E. Frohlich and Harry T. Smith & Caffey, all of Mobile, for appellant. 

Gordon Edington & Leigh, of Mobile, for appellee. 

Bou.pin, J. 

Action on the common counts for money had and received. 

The cause was tried upon an agreed statement of facts, resulting in a judg- 
ment denying recovery except as to small undisputed items. Plaintiff appeals. 

In 1911 Ignatius Frohlich, being accepted as a member of the insurance de- 
partment of the Supreme Lodge, Knights of Pythias, was issued a benefit certi- 
ficate for $3,000. He paid the monthly premium regularly until June, 1918, when 
he ceased to pay premiums, and never paid any thereafter. But Mr. B. J. Schus- 
ter, section secretary of the local lodge, advanced the money and sent in regularly 
to the insurance department the monthly premiums on said policy until January, 
1919, at which time Mr. Schuster notified M. E. Frohlich, this plaintiff, son of the 
policyholder, that his father was six months in arrears on his premiums upon 
his policy in the Knights of Pythias, and asked plaintiff if he would pay the 
amount due. Plaintiff replied that he would, and did pay same to Mr. Schuster. 
Thereafter, plaintiff continued to meet the monthly payments for many years, viz., 
to January, 1930. 

No further payment was made until March 24, 1930, when a remittance was 
made to cover two months’ premiums. By the terms of the policy and rules of 
the order, made part of the contract, the policy had then lapsed and could be re- 
instated only on certificate of good health, which was not, and it seems by reason 
of his father’s ill health could not be, furnished. The remittance of March 24th 
was held subject to the order of plaintiff. 

The action is to recover all the moneys paid in by plaintiff to keep the policy 
in force. Judgment went only for the sum remitted March 24th, and a further 
sum of April 1, 1930. 

The theory of the suit is that the policy in fact lapsed in 1918, and was never 
thereafter in force; that the moneys paid by plaintiff to keep it in force were 
paid by mistake, or induced by misrepresentations of Mr. Schuster, and is, there- 
fore, — of the plaintiff in the hands of defendant due to be refunded to 
plaintiff. 

Granting that the policy had lapsed, ipso facto, by the failure of the policy- 
holder to meet the premium payments in 1918, and that it was never thereafter in 
i the right to recover in an action for money had and received, is not ques- 
tioned. 

The theory of lapse in 1918 is rested upon the following facts: 

Mr. Schuster never informed the policy-holder he was advancing the money 
to meet his premiums, neither did he advise plaintiff that he had done so; nor did 
the insurance department to which all remittances were made, know anything as 
to who was paying the money from time to time to keep the policy in force, but 
it was accepted and applied by defendant to premium payments and, so far as 
defendant was concerned, the policy regarded and treated as in force until the 
nonpayment of premiums of 1930 It appears Mr. Schuster was no longer sec- 
tion secretary, and for some time payments had been sent in by plaintiff direct 
to defendant. 


Among the laws, rules, and regulations, made part of the contract of insur- 
ance, are these: 

“The regular monthly payments and assessments of all members of the In- 
surance Department shall be due and payable to their respective Section Secretar- 
ies without notice in advance, on the first day of each and every month, and the 
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failure to make such payment on or before the 20th day of each month, shall 
cause from and after such date a forfeiture of the certificate of membership and 
all right, title and interest such member or his beneficiaries, may have in and to 
the same, and membership shall thereby cease ipso facto. * * * 


“No officer of a Section and no officer of the Insurance Department shall 
possess or have the power to waive any of the requirements or Laws of the 
Supreme Lodge, nor shall they by any course of dealing or conduct bind the Su- 
preme Lodge or estop the Supreme Lodge from insisting upon the strict obser- 
vance and enforcement of all laws. * * * 


“The receipt and retention of payments and assessments from members by 
the Insurance Department shall not constitute a waiver of any law of the Su- 
preme Lodge, or defense which might be relied on had such payments not been 
received and retained. No course of dealing between members and officers, whether 
persisted in for a long or short time, shall waive this provision, or the effect of 
same; all of said laws enacted by the Supreme Lodge, having been enacted by it 
in its representative and legislative capacity only, in which every member is a 
party, are intended to bind all members at all times.” 

The validity of such laws of fraternal benefit societies is recognized by sta- 
tute. Code, § 8477. 


[1] The question here is one of construction. Appellant contends that S. S. 
519, supra, makes premiums payable to section secretaries, and failure of the 
policyholder to pay works a forfeiture ipso facto; that the section secretary can- 
not, as assisting friend, pay the amount himself; that this would be in effect a 
waiver by him of the forfeiture in violation of the rules; that there was no waiver 
by defendant corporation for want of knowledge of the act of the local secretary, 
etc. 

We do not concur in such construction. The section secretaries are named 
as local officers authorized to receive payment, but nothing denies the right to 
make payment to the home office as was done often in the present case. It is 
the failure to “make payment” of the premium to the insurance department, or 
one authorized to collect for it, which works a forfeiture of the policy. So, as 
this court has declared, it is immaterial who pays the premium. 


When paid to the home office within time and there accepted, the policy was 
kept in force, Sovereign Camp, W. O. W., v. Hoomes, 219 Ala. 560, 122 So. 686; 
Sovereign Camp, W, O. W., v. Graham, 214 Ala. 239, 107 So. 98. 


But it is argued the policyholder did not know of these advances by Mr. 
Schuster, that of all appearing, he wished the policy to lapse, especially in view 
of an arrangement by which he was paying only a portion of the premium each 
month, the balance being charged against the face of the policy as a loan, thereby 
constantly reducing its value. There is no evidence of a surrender of the policy 
nor any expression of a purpose to give it up nor let it lapse. 

True, a gift cannot be made to a person without his consent. Appellant sug- 
gests that in the above-cited cases the beneficiary by suit on the policies accepted 
the gift in the form of payment by another. 


We do not regard the matter of acceptance of a gift as here involved. We 
are concerned with the relations between this plaintiff and this defendant. If, 
as we hold to be true, plaintiff by these payments kept the policy in force, so that 
the beneficiary could have sued upon it in case the death of the insured had 


ensued while he was so keeping it in force, the funds so paid in belong to de- 
fendant, not to plaintiff. 


[2] Obviously there was no material misrepresentation by Mr. Schuster in 
telling plaintiff his father’s payments were in arrears, without telling him that 
he (Schuster) had paid them for his father. : 

The payments were in arrears, but coming to Schuster if paid. There was 
no statement that the policy had lapsed, but, on the contrary, it was implied that 
if plaintiff paid the arrears and future premiums it would continue in force. 


Nor is there any case here of imposing a debt, in the form of a loan, upon 


the policyholder without his consent. The loan feature, relieving him from 
paying full premiums in cash, merely made such unpaid portions a charge against 
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the policy, to be deducted when it became a fixed liability. It went merely to the 
amount payable at death. 
Affirmed. 


Anderson, C. J., and Garner and Foster, JJ., concur 


METROPOLITAN LIFE INS. CO. v. JAMES. 8 Div. 361. 
Supreme Court of Alabama. Oct. 6, 1932. 
Rehearing Denied Nov. 10, 1932. 
144 Southern Reporter 33. 
1. INSURANCE. 

Issuance of policy, its possession by beneficiary with proof first premium was 
paid and evidence of insured’s death, and that required proof of death was 
furnished insurer, made prima facie case for plaintiff suing on life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE. 

Proofs of death by beneficiary according to terms of policy are prima facie 
evidence of facts therein stated as against beneficiary, and, where not rebutted, 
are conclusive. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

3. INSURANCE. 

Whether death of insured found in river resulted from drowning or violent 
means held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

6. INSURANCE. 

In suit on policy not to be effective until first premium had been paid and 
accepted by insurer during applicant’s lifetime, evidence whether insured remained 
alive four days after disappearance so as to make policy effective held insufficient 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Appeal from Circuit Court, Lauderdale County; J. Fred Johnson, Jr., Judge. 

Action on a policy of life insurance by Jesse James against the Metropolitan 
Life Insurance Company. From a judgment for plaintiff, defendant appeals. 
Transferred from Court of Appeals. 

Reversed and remanded. 

Eyster & Eyster, of Decatur, and W. H. Mitchell, of Florence, for appellant. 

L. A. May and Simpson & Simpson, all of Florence, for appellee. 

BouLpIn, J. 

The action is on a life insurance policy. 

The contract stipulated the insurer shall incur no liability until “a policy is 
issued and delivered, and the full first premium stipulated in the policy has been 
paid to and accepted by the Company during the lifetime of the applicant.” 

By appropriate pleas this provision was set up with allegations that the policy 
was iad delivered, nor the full first premium paid, during the life of the 
insured, 

The controlling issues of law and fact relate to this defense. 

Roosevelt James, the insured, made application through the local agent of 
defendant at Florence for the policy in question, naming his brother, Jesse James, 
the plaintiff, as beneficiary. 

The application was approved, and the policy, dated December 10, 1930, was 
issued at the home office, and forwarded to the local agent to be delivered upon 
payment of the first quarterly premium. The insured resided at Florence, but 
was working as a farm laborer in the employ of Mr. Blalock, at Seven Mile 
Island, in the Tennessee river, several miles below Florence. Leaving funds to 
pay the first premium in the hands of the plaintiff, the insured went back to 
Seven Mile Island. The policy remained in the possession of the local agent, 
Mr. Hester, until late in the afternoon of December 24th, when plaintiff, the 
beneficiary, paid the premium and received the policy. 

Meantime, however, the insured had disappeared under circumstances discussed 
later. His body was found in the waters of the: Tennessee river near Seven 
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Mile Island on February 3, 1931. Thereupon, the plaintiff prepared and for- 
warded to the insurer proofs of death. In the sworn statement of plaintiff, as 
claimant of the proceeds of the policy, the following appears touching the insured: 
“4. Date of Death. Last seen on December 20, 1930, crossing Tenn. River, near 
where he was found. 5. Cause of Death. Supposed to have drowned in Tenn, 
River. 6. Place of Death. Tenn. River near 7 Mile Island.” 

In the “Statement of Friend” forwarded by plaintiff as part of the proof 
of death, this appears: “6. State date of Death. December 20.” 

And the “Statement of Physician” the following: “3. Date of Death? Month, 
December, Day 20, Year 1930. * * * 5. Place of Death? Tenn. River near 7 
Mile Island. 6 Cause of Death? Supposed to have drowned in Tenn. River.” 

The evidence thus far being without conflict, we consider the governing rules 
of law. 

[1] The issuance of the policy, the possession of same by the beneficiary, 
with recitals or other proof that the first premium had been paid, with evidence 
of death of the insured, and that notice and proof of death have been furnished 
the insurer as required by policy, without more, made out a prima facie case for 
plaintiff. It discloses a subsisting contract of insurance, and a maturity of the 
demand by the death of the’ insured, with notice and formal proof of same. 
National Life & Accident Insurance Co. v. Winbush, 215 Ala. 349, 110 So. 571; 
Watts v. Metropolitan Life Ins. Co., 211 Ala. 404, 100 So. 812, 813. 

The stipulation of the contract prepared by the insurer in keeping with the 
application to the effect that no obligation should be incurred unless the policy 
was delivered and first premium paid while the insured was alive, was within 
the clear legal right of parties to prescribe the events upon which a life insurance 
contract shall come into being. If-the insured died on December 20th, or prior 
to December 24th, when the premium was paid and the policy delivered to the 
beneficiary by the local agent, there was no contract. The whole matter remained 
in negotiation merely. The agency of the beneficiary to pay the premium and 
receive delivery was revoked by death. 

In several of our cases policies have provided in effect that no liability is 
incurred unless when the premium is paid and policy delivered the insured is 
“alive and in sound health.” The stipulation as to sound health is, by virtue of 
our statutory provisions, construed as a warranty. Mutual Life Ins. Co. vy. 


Mandelhaum, 207 Ala. 234, 92 So. 440, 29 A. L. R. 649. 


But the stipulation that the insured must be alive involves a different principle. 
If dead, there is no one to make a warranty, no one to contract, no life to 
insure; hence no contract ever comes into existence. Ivie v. International Life 


Ins. Co., 217 Ala. 559, 117 So. 176; 69 A. L. R. 562, note. 


[2] We come, then, to consider the proofs of death as evidence in support 
of this defense. Proofs of death furnished by the beneficiary to the insurer in 
accordance with the terms of the policy are prima facie evidence of the facts 
therein stated, as against the beneficiary, and, when not explained or rebutted, 
are conclusive. Union Mutual Aid Ass’n of Mobile v. Carroway, 201 Ala. 414, 
415, 78 So. 792; Mutual Ben. Life Ins. Co. v. Newton, 22 Wall. 32, 22 L. Ed. 793; 
Hanna v. Connecticut Mut. Life Ins. Co., 8 Misc., 431, 28 N. Y. S. 661, affirmed 
150 N. Y. S. 526, 44 N. E. 1099; Abraham v. Mutual Reserve Fund Life Ass’n, 
183 Mass. 116, 66 N. E. 605; Felix v. Fidelity Mutual Life Ins. Co. of Philadelphia, 
216 Pa. 95, 64 A. 903: 8 Rose Notes 784; 37 C. J. 560, § 316, and notes. 


The proofs of death furnished the company, consisting of the statement of 
claimant and others sent in by him, disclosed December 20th as the date of death 
of the insured so far as known or believed by the witnesses. Claimant answered 
the question by giving date last seen crossing Tennessee river near where the 
body was found, and the cause of death “supposed to have drowned in Tennessee 
River,” and place of death the same. Other statements are less qualified. 

Taken together, this proof could not be construed by the company other than 
an admission on oath that to the best of the knowledge, information, and belief 
of afhants the insured came to his death on December 20th; that therefore the 
insurance was never in force. 

This proof, unrebutted, made out a prima facie case of no liability. Was 
there rebutting evidence making a jury question as to the date of death? 
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[3] The evidence for defendant tended to show that on December 20th the 
insured was at Seven Mile Island, his place of employment; that he made an 
engagement with Emmett Anderson to take him to Florence that evening, and 
appointed a place for their meeting; that he did not keep the engagement, but 
was last seen in a boat on the river in swift water near the Island; that he 
was never again seen alive; that a report of his being missing became current 
in Florence within a day or two; the plaintiff, his brother, to take his statement, 
was informed insured was missing the evening of Tuesday, December 23d; that 
inquiries were made about Florence, which disclosed he had not been at his 
home, nor that of his mother, nor seen by friends on Saturday or thereafter; 
that on Wednesady, December 24th, plaintiff went down to Seven Mile Island 
in search for him or evidence of his disappearance. On that day a body of men 
were dragging the river in search of the body of deceased. On return to 
Florence late that afternoon, plaintiff went to the local agent, paid the quarterly 
premium and received the policy, telling the agent nothing of the disappearance 
of his brother, the insured. 

The body was found in the river on February 3, not very far from the place 
last seen. Thereupon the plaintiff made out and forwarded the proofs of death. 

There was further testimony of two witnesses for plaintiff to the effect that 
they saw the insured on the streets of Florence on Saturday night, December 
20th; other evidence of tracks of one running on certain small islands or “Tow 
Heads” near Seven Mile Island; and defendant introduced in evidence an affidavit 
or contents thereof made after the discovery of the body, by another brother 
of insured, charging certain parties with the murder of deceased by striking him 
with some blunt instrument or in some other manner to afhant unknown. This 
affidavit named the date of the alleged killing on or about December 20, 1930. 

Appellee urges that the place the body was found in the river, by reason of 
the course of the current, negatives the idea of his having been drowned at the 
place last seen or in the direction he was rowing. Appellee strongly urges that 
this evidence rebuts the prima facie case for defendant as to date of death, and 
justifies a finding that death had not intervened on December 24th. Appellant 
urges a contrary view. 

Clearly this evidence controverts that tending to show a drowning on the 
afternoon on the occasion he was seen by Anderson, and the supposition. that 
this was the cause of his not meeting his appointment to go to Florence. 

For the purposes of this decision, we assumed the same evidence tends to 
disprove the theory of death by drowning and lends support to the idea of a 
violent death, and possible casting the body in the river for purposes of conceal- 
ment. 

The affidavit offered by defendant was due to be considered along with all 
the other evidence. A jury question as to cause of death was presented. 

But what does this evidence prove as to the deate of death? 

Appellee urges the doctrine of presumption of the continuance of life. 

The seven-year presumption of continued life under conditions defined by 
law is fully recognized. Kyser et al. v. McGlinn, 207 Ala. 82, 92 So. 13; Smith v. 
Smith, 49 Ala. 156; Reid v. State, 168 Ala. 118, 53 So. 254. 

[4] Clearly we are not dealing with a case where proof of death from long 
absence is involved. The fact of death is known from the finding of the dead 
body. In ascertaining the time or date of death in such case, all the facts and 
circumstances are to be considered. 17 C. J. 1178, § 31. 

[5] Where, as here, there was unexplained failure to appear at his place of 
employment, a sudden disappearance under conditions at once provoking an appre- 
hension of death and vigilant search, no evidence of his having gone out of the 
zone of his habitation and employment, followed by finding of his body six 
weeks later in the river, at a point within the area of his usual activites, the 
natural inference is there was an immediate causal connection between his 
disappearance and death; that disappearance was due to his death. Finding the 
body accounts for such disappearance. The date of one is presumaby the date 
of the other. 

[6] Whatever the true version as to the cause or manner of death, all the 
evidence is that the insured was never seen alive after the night of the 20th, 
and full search was under way prior to the 24th. 
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The possibility that he may have still been alive after four days, and came 
to his death somewhere in some way at a later date may be conceded. But no 
such presumption is to be indulged, nor reasonable inference drawn. Such theory 
can rest only upon pure surmise and conjecture. 

The undisputed facts corroborate rather than rebut the proof of death, as 
well as the affidavit of the brother, to the effect that death occurred at the time 
of the disappearance of the insured on December 20, 1930. 

It follows appellant was entitled to the affirmative charge as requested. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 


FIRST NAT. BANK OF BIRMINGHAM v. EQUITABLE LIFE ASSUR. 
SOC. OF THE UNITED STATES 
6 Div. 44. 
Supreme Court of Alabama. 
Nov. 10, 1932. 
144 Southern Reporter 451 
1. INSURANCE. 

Clause in accident policy, excluding death from bodily infirmity from coy- 
erage, should be construed favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

2. INSURANCE. 

Death from meningitis superinduced by rupture of existing brain abscess. 
held caused by “bodily infirmity,” barring recovery under accident policy, though 
rupture was caused by fall. 

Recovery was barred, in view of provision that policy did not cover 
death resulting directly or indirectly from bodily infirmity, though evi- 
dence disclosed that an old injury, not involved in present case, had caus- 
ed insured’s brain to become abscessed, and that there were adhesions to 
skull; that blow on temple, suffered in fall involved in present case, 
ruptured abscess, leading to meningitis as immediate cause of death; that 
insured’s condition prior to fall was such that a blow on head, not seri- 
ous within itself, was likely to bring fatal results; and that fall would 
not have caused death but for such lesions of the brain. 

(For other cases, see Insurance, Dec. Dig. § 454.) 


Appeal from Circuit Court, Jefferson County; Romaine Boyd, Judge. 

Action on a policy of life insurance by the First National Bank of Birming- 
ham, as executor of the estate of Harold Elmer Bissell, deceased, against the 
Equitable Life Assurance Society of the United States. From a judgment for 
defendant, plaintiff appeals. 

Affirmed. 

E. L. All, W. A. Rose, and Bradley, Baldwin, All & White, all of Birming- 
ham, for appellant. 

Howze & Brown, of Birmingham, for appellee. 

Boutnin, J. 

The action is upon a policy of accident insurance; more specifically upon 
the “Special Provisions” of a life policy providing “Double Indemnity” in case 
of death “in consequence of bodily injury effected solely through external, violent 
and accidental means * * * and as the direct result thereof independent of all 
other causes.” 

Another clause stipulates that such agreement shall not cover death from 
engaging in certain hazardous occupations, etc., “or death resulting directly or 
indirectly from bodily or mental infirmity, ptomaines, or bacterial infections other 
than infection occurring simultaneously with and in consequence of an accidental 
‘cut or wound.” 

The issues on which the cause was tried were presented by special pleas al- 
leging the death of the insured resulted directly or indirectly from “bodily infir- 
mity” or from “bacterial infection.” 

The trial court gave the affirmative charge, with hypothesis, for defendant. 
This ruling is presented for review. 

It was agreed between the parties as follows: “In the month of May, 1929, 
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Mr. Bissell [the insured] was in Chicago engaged in the motor transportation busi- 
ness, and he was in the Congress Hotel. He left the cigar counter and had gone 
to the door and had some money in his hand. There was a crowd in the hotel and 
just about the time he got near the door he was hit in the back of the head at the 
base of the skull with a blackjack by some man that disappeared in the crowd and 
who was unknown to Mr. Bissell and the man escaped. Mr. Bissell sustained a 
fracture of the skull and was taken to a hospital. That was in May, 1929. He was 
in the hospital about two weeks and he then returned to Birmingham. That was 
approximately nine months before he died.” 

The plaintiff’s evidence tends to show: After his return to Birmingham, Mr. 
Bissell received no further medical treatment; after about four weeks he had ap- 
parently recovered from the injury, engaged actively in his business, was apparently 
in good health, and looked well. 

On February 14, 1930, he had an attack of earache, found to have an abscess 
in the ear. This was lanced, and the patient given opiates to ease his pain; but 
pain with nausea persisted for some hours. 

Mrs. Bissell testifies: “A little before midnight I went down to fix the ice 
bags and when I came back to the room Mr. Bissell was up; he was getting out 
of bed, standing up, and I told him to wait a minute, I would help him, and he said 
he did not need any, but I went over and did reach his side and put my shoulder 
against him. He weighed over 200 pounds and I put my shoulder up to help him. 
I could not hold him when he fell and his head hit the baseboard of the room and 
he never knew anything else.” 

He died the following afternoon. 

The further evidence consisted of the testimony of physicians of unquestioned 
competence, all introduced by plaintiff. Briefly their evidence is to this effect: 

There was a wound on the temple and some bruises on the body attributable 
to the fall in the room. 

An autopsy revealed. the results of an old injury to the temporal lobes of the 
brain. A photograph of same is in the record. This injury was attributable to 
the former blow on the back of the head, known as contrecoup bruises, or in- 
juries to the brain on the side opposite the blow. 

The injury had produced small hemorrhages of the brain, which had become 
abscessed or walled in by nature’s protective processes, and prior to the fall in the 
room had become dormant, with fair prospect of final absorption, nothing inter- 
vening to prevent. 

But there were adhesions to the skull, and an abscessed condition. - With 
one accord the physicians conclude the blow on the temple by the fall in the room 
ruptured the abscess, leading to meningitis, the inflamation of meninges, or cov- 
erings of the brain, as the immediate cause of death. They further agree that 
the fall in his room would not have caused death but for these lesions of the 
brain. 

The abscess of the ear was a local, temporary trouble, had no connection 
with the brain lesions. The ear trouble may have disturbed the sense of balance 
and so led to the fall. : 


The abscess of the brain and the adhesions mentioned made a serious condi- 
tion, in that rather a wide range of probabilities might bring on meningitis, and 
especially was a blow on the head, not serious within itself, likely to bring fatal 
results. One physician says, if such condition had been known, he would have ad- 
vised entire quiet as a precaution against dangers from the ordinary activities of 
life. 

We think the foregoing fairly presents the pertinent evidence. We discern 
no conflict among the witnesses. 

On this state of facts, did death result “directly or indirectly from bodily 
infirmity” within the meaning of this policy? 

We may note that this policy only covers deaths resulting within ninety days 
following the accident, and hence the blow nine months before cannot be con- 
sidered as an accident covered thereby. 

The “bodily infirmity” at the time of the fall, regardless of its origin, is the 
matter of inquiry. 
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In dealing with accident policies whose coverage is defined by the general 
terms, such as death resulting directly and solely from the accidental injury, ex- 
clusive or independent of all other causes, this court has approved and adopted 
the rule announced by other courts to the following effect: “* * * Where acci- 
dental injury aggravated a disease and hastened death so as to cause it to occur 
at an earlier period than it would have occurred but for the accident, it is the di- 
rect, independent, and exclusive cause of death at the time.” Benefit Ass’n of 
Ry. Employees v. Armbruster, 217 Ala. 282, 284, 116 So. 164, 166. 

This view of proximate cause is applied in our cases, nothwithstanding the 
grave condition of the disease. and notwithstanding the accidental injury was 
such as not to be fatal but for the disease or bodily infirmity. Standard Acc. Ins, 
Co. of Detroit, Mich., v. Hoehn, 215 Ala. 109, 110 So. 7; Benefit Ass’n of Ry. 
Employees v. Armbruster, 217 Ala. 282, 116 So. 164; Id., 224 Ala. 302, 140 So. 356. 

If the present policy contained only the general clause (copied in statement 
of the case above) defining the coverage or liability assumed by the insurer, 
without question the facts make a case of liability under our cases, supra. 

But in the Hoehn Case, supra, we said: “In some of the cases denying 
recovery on facts of the same general character at thuse here involved the policies 
contained a stipulation that the insurance thereby provided did not cover ‘any 
death which resulted wholly or in part directly or indirectly from disease or 
bodily infirmity,’ and it may be conceded that, had the policy here in suit con- 
tained a clear and unlimited stipulation to that effect, there could be no re- 
covery.” 215 Ala. 110, 110 So. 7, 9. 

And in the Armbruster Case, first appeal, this: “There is conflict in the 
authorities on this subject, and some of the cases are in irreconcilable conflict, 
but a good deal of confusion has arisen out of not drawing a distinction between 
certain clauses in the policy dealing with certain clauses in the policy dealing 
with the accident or injury resulting in death and another clause excepting the 
liability from the terms of the policy, to wit: ‘Where death has resulted wholly 
or in part, directly or indirectly, from disease or bodily infirmity.” 217 Ala. 
284, 116 So. 164, 166. 

This distinction was again mentioned on second appeal of the Armbruster 
Case, supra. 

Appellant strongly argues that these several announcements were dicta, in 
that the court was not considering policies excluding liability for death result- 
ing, directly or indirectly, from disease or bodily infirmity; that the general 
clause limiting liabilty “effected solely” through accidental means, “as a direct 
result thereof independent of all other causes,” is as fully exclusive as the special 
clause; that, having approved the proximate cause rule, as defined in our cases, 
its logical application demands a departure from such dictum; that the great 
weight of authority does not sustain any such differentiation. 

Without discussion of obiter dictum or judicial dictum, it will suffice to say 
that these decisions expressed the considered judgment of the court in writing the 
law of the cases in hand with its limitations; also the views of the court touching 
a sound basis for harmonizing conflicting decisions elsewhere. 

We have made quite a full and careful study of the authorities cited by 
counsel on both sides, and other cases, with a view to re-examine the soundness 
of the distinction announced in our cases, supra, and with the further view to 
writing the sound rule as applicable to the case now before us. 


Many cases do treat a general clause, defining the coverage in terms of like 
effect with the policy here involved, as excluding liability where disease or bodily 
infirmity is an efficient cause of death. These cases, in the main, follow the rule 
of concurring efficient causes, not in harmony with our cases where such genera! 
terms only are employed. But the pertinent point is that, construing such general 
terms as “directly, solely, and exclusive or independent of all other causes” to mean 
the same as if death “directly or indirectly from disease or bodily infirmity” were 
‘expressly excluded, these cases generally hold there is no liability when disease 
or bodily infirmity is an efficient contributing cause. Leland v. Order of United 
Commercial Travelers of America, 233 Mass: 558, 124 N. E. 517; Freeman v. 
Mercantile Mut. Accident Ass’n, 156 Mass. 351, 30 N. E. 1013, 17 L. R. A. 753; 
Cretney v. Woodmen Acc. Co., 196 Wis. 29, 219 N. W. 448, 62 A. L. R. 675; 
‘Commercial Travelers’ Mut. Acc. Ass’n of America v. Fulton (C. C. A.) 79 F. 
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423: Bohaker v. Travelers’ Ins. Co. of Hartford, Conn., 215 Mass. 32, 102 N. E. 
342, 46 L. R. A. (N. S.) 543; Baekhr v. Union Casualty Co., 133 Mo. App. 541, 
113 S. W. 689; Fetter v. Fidelity & Casualty Co. of New York, 174 Mo. 256, 73 
5, W. 592, 61 L. R. A. 459, 97 Am. St. Rep. 560; New Amsterdam Casualty Co. 
y. Shields (C. C. A.) 155 F. 54; National Life & Acc. Ins. Co. v. Cox, 174 Ky. 
683, 192 S. W. 636; Stanton v. Travelers’ Ins. Co., 83 Conn. 708, 78 A. 317, 34 
L. R. A. (N. S.) 445; Kerns v. Aétna Life Ins. Co. (C. C. A.) 291 F. 289. 

Authorities following the doctrine of concurring causes, we believe, uniformly 
and logically deny liability where, as here, there is an additional clause excluding 
cases wherein the death results “directly or indirectly from diseases or bodily 
infirmity,” provided such disease or infirmity was an efficient cause of death. 
National Masonic Acc. Ass’n of Des Moines v. Shryock (C. C. A.) 73 F. 774; 
Tennant, Adm’r, etc., v. Travelers’ Ins. Co. (C. C. Cal.) 31 F. 322; White v. 
Standard Life & Accident Ins. Co., 95 Minn. 77, 103 N. W. 735, 884, 5 Ann. Cas. 
83: Maryland Casualty Co. v. Glass, 29 Tex. Civ. App. 159, 67 S. W. 1062; Carr 
y. Pacific Mutual Life Ins. of Cal., 100 Mo. App. 602, 75 S. W 180; Hubbard v. 
Travelers’ Ins. Co. (C. C.) 98 F. 932; Hubbard v. Mutual Acc. Ass’n (C. C.) 
98 F. 930; Kangas v. New York Life Ins. Co., 223 Mich. 238, 193 N. W. 867; 
Silverstein v. Metropolitan Life Ins. Co., 254 N. Y. 81, 171 N. E. 914; Runyon 
y. Commonwealth Casualty Co., 154 A. 397, 9 N. J. Misc. 487; Greenlee v. 
Kansas City Casualty Co., 192 Mo. App. 303, 182 S. W. 138. 

Finally, cases construing the general coverage clause in line with our cases, 
and applying the same doctrine of proximate cause thereto, either differentiate 
same from policies expressly excluding death “resulting directly or indirectly 
from disease or bodily infirmity,” or terms of similar import, or had no occasion 
todo so. Fidelity Casualty Co. v. Meyer, 106 Ark. 91, 152 S. W. 995, 44 L. R. A. 
(N. S.) 493 (quoted in our Hoehn Case, supra); Pacific Mut. Life Ins. Co. v. 
Smith, 166 Ark. 403, 266 S. W. 279; Home Ben. Ass’n of Paris, Tex., v. Smith 
(Tex. Civ. App.) 16 S.W.(2d) 357; Greenlee v. Kansas City Cas. Co., supra. 

It seems, therefore, the great weight of authority supports the views expressed 
in our cases, viz. where there is special provision directing the attention of the 
insured to disease or bodily infirmity, and expressly excluding liability in case 
of death resulting directly or indirectly therefrom, some effect must be given to 
such provision; and liability denied in cases of like character as our Hoehn and 
Armbruster Cases. 

But this does not mean that mere feebleness, nor predisposition to recur- 
rence of former disease, nor every infirmity which may aggravate the effects 
of an accidental injury, 1s to be regarded as the cause of death. 

{1] The general rules of construing insurance — favorably to the 
insured apply to these clauses touching bodily infirmity, efc. 

This court, in line with others, has emphasized such construction as will give 
the insured all the protection which he had good reason to expect. 


We have selected two cases from eminent courts giving expression to views 
we deem sound and just. 


In Silverstein v. Metropolitan Life Ins. Co., 254 N. Y. 81, 171 N. E. 914, the 
policy contained general and special clauses to like effect as the case at bar. We 
quote at length from the decision by Chief Justice Cardozo: 

“The insured, while lifting a milk can into an ice box, slipped and fell, the 
can striking him on the abdomen and causing such pain that he was unable to 
get up. A surgeon, opening the abdomen, found a perforation at the junction 
of the stomach and the duodenum, through which the contents of the stomach 
escaped into the peritoneum, causing peritonitis and, later, death. At the point 
of perforation there had been a duodenal ulcer, about the size of a pea. The 
existence of this ulcer was unknown to the insured, and, were it not for the 
blow, would have had no effect upon his health, for it was dormant and not 
progressive, or so the triers of the facts might find. Even so, there had been a 
weakening of the wall in some degree, with the result that the impact of the 
blow was followed by perforation at the point of least resistance. The question 
is whether death was the result of an accident to the exclusion of other causes. 

“We think the evidence sustains a finding that the ulcer was not a disease 
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or an infirmity within the meaning of the policy. Left to itself, it would have 
been as harmless as a pimple or a tiny scratch. Only in the event that it was 
progressive would it become a source of pain or trouble. If dormant, as it 
was found to be, it was not only harmless in itself, but incapable of becoming 
harmful except through catastrophic causes, not commonly to be expected. In a 
strict or literal sense, any departure from an ideal or perfect norm of health is 
a disease or an infirmity. Something more, however, must be shown to exclude 
the effects of accident from the coverage of a policy. The disease or the infirmity 
must be so considerable or significant that it would be characterized as disease 
or infirmity in the common speech of men. Eastern Dist. Piece Dye Works y. 
Travelers’ Ins. Co., 234 N. Y. 441, 453, 138 N. E. 401, 26 A. L. R. 1505. ‘Our 
guide is the reasonable expectation and purpose of the ordinary business man 
when making an ordinary business contract.’ Bird v. St. Paul Fire & Marine 
Ins. Co., 224 N. Y. 47, 51, 120 N. E. 86, 87, 13 A. L. R. 875; Goldstein y, 
Standard Accident Ins. Co., 236 N. Y. 178, 183, 140 N. E. 235, 236; Van Vechten 
v. American Eagle Fire Ins. Co., 239 N. Y. 303, 146 N. E. 432, 38 A. L. R. 1115. 
A policy of insurance is not accepted with the thought that its coverage is to be 
restricted to an Apollo or a Hercules. 

“A distinction, then, is to be drawn between a morbid or abnormal condition 
of such quality or degree that in its natural and probable development it may 
be expected to be a source of mischief, in which event it may fairly be described 
as a disease or an infirmity, and a condition abnormal or unsound when tested 
by a standard of perfection, yet so remote in its potential mischief that common 
speech would call it not a disease or infirmity, but at most a_ predisposing 
tendency. Leland Order of United Commercial Travelers of America, 233 Mass. 
558, 564, 124 N. E. 517; Collins v. Casualty Co. of America, 224 Mass. 327, 112 
N. E. 634, L. R. A. 1916E, 1203; Mutual Life Ins. Co. of New York v. Dodge 
(C. C. A.) 11 F. (2d) 486, 489, 59 A. L. R. 1290, certiorari denied, 271 U. S. 677, 
46 S. Ct. 629, 70 L. Ed. 1147; Taylor v. New York Life Ins. Co., 176 Minn, 171, 
174, 222 N. W. 912, 60 A. L. R. 959. * * * 

“An ulcer as trivial and benign as an uninfected pimple is at most a tendency 
to an infirmity, and not an infirmity itself.” 

This decision further quotes approvingly from Leland v. Order of United 
Commercial Travelers of America, 233 Mass. 558, 124 N. E. 517, 519, opinion 
by Chief Justice Rugg, which we now consider. In Massachusetts the doctrine 
obtains that the general coverage clause is to be given like effect as we ‘have 
given the special clause in the instant case. In the Leland Case supra, the insured 
was apparently in good health. He tripped and fell twice, causing slight abrasions, 
and died the same afternoon. We quote from the opinion: 

“* * * The utmogt which could have been found in favor of the plaintiff 
was that the deceased was suffering at the time of and before the fall from a 
seriously diseased condition of the heart or lungs, or both, which was precipitated 
to a fatal termination by the fall, but which probably would not have terminated 
thus on that day, but for the fall. Such a fall as the deceased suffered would 
not have been fatal except for the diseased condition of vital organs. These two 
causes, namely, the diseased condition and the fall, operated together, each con- 
tributing to the fatal result. 

“The principle of law, which is controlling under such a contract as that here 
relied upon, in the light of such facts as are disclosed on this record, was declared 
in Freeman v. Mercantile Mut. Accident Ass’n, 156 Mass. 351, 30 N. E. 1013, 17 
L. R. A. 753, in an opinion by Mr. Justice Knowlton. That principle is: 

“Where different forces and conditions concur in producing a result, it 
often difficult to determine which is properly to be considered the cause, and, i 
dealing with such cases, the maxim, “Causa proxima non remota spectatur,” is 
applied. But this does not mean that the cause or condition which is nearest in 
time or space to the result is necessarily to be deemed the proximate cause. It 
means that the law will not go farther back in the line of causation than to find 
the active, efficient, procuring cause, of which the event under consideration is a 
natural and probable consequence in view of the existing circumstances and con- 
ditions. The law does not consider the cause of causes beyond seeking the efficient 
predominant cause, which, following it no farther than those consequences that 
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might have been anticipated as not unlikely to result from it, has produced the 
effect. An injury which might naturally produce death in a person of a certain 
temperament or state of health is the cause of his death, if he dies by reason of it, 
even if he would not have died if his temperament or previous health had been 
different; and this is so, as well when death comes through the medium of a 
disease directly induced by the injury, as when the injury immediately interrupts 
the vital processes.’ * * * 

“The application of that principle of law to the case at bar is that, if the 
insured was suffering from a disease, which was accelerated and aggravated by 
the accident so as to be a cause co-operating with it to produce the fatal end, 
then there can be no recovery. Manifestly recovery is not barred merely because 
the insured is suffering from disease. One upon a bed of illness may meet death 
by an explosion or other accidental means. Bohaker v. Travelers’ Ins. Co., 215 
Mass. 32, 102 N. E. 342, 46 L. R. A. (N. S.) 543. If there is no active 
disease, but merely a frail general condition, so that powers of resistance are 
easily overcome, or merely a tendency to disease which is started up and made 
operative, whereby death results, then there may be recovery even though the 
accident would ,not have caused that effect upon a healthy person in a normal 
state. Cheswell v. Fraternal Accident Ass’n, 199 Mass. 267, 85 N. E. 96; Collins 
y. Casualty Co. of America, 224 Mass. 327, 112 N. E. 634, -L. R. A. 1916E, 1203. 

“The inevitable result is that under this statement of law the plaintiff cannot 
recover upon these facts. The deceased confessedly was suffering from disease 
or diseases which actively co-operated with the fall in causing death. The disease 
and the fall were concurring, efficient and proximate causes in producing the 
death. Either alone without the other would not then have resulted fatally.” 

Held, as matter of law, the plaintiff failed to make out a case. 

[2] Upon like reasoning, we hold upon plaintiff’s evidence in the case at bar 
the insured had a “bodily infirmity” which was an efficient cause of death. 

Affirmed. 


Anderson, C. J., and Gardner, Thomas, and Foster, JJ., concur. 


‘ATLAS LIFE INS. CO. OF TULSA, OKL., v. BOLLING. No. 4—2654. 


Supreme Court of Arkansas. Oct. 3, 1932. 
53 Southwestern Reporter (2d) 1. 
1. INSURANCE. 
_ , Accident policy under which benefits accrued on total disability from bodily 
injury or disease after one annual premium payment held not to exempt insurer 
from liability for disability from injury prior to date of policy. 
Accident policy provided that insured would be paid certain benefits, 

if, after one full annual premium was paid and before default in payment 

of any subsequent premium, he became wholly disabled by bodily injury 

or disease, so that he was thereby permanently, continuously and wholly 

prevented from engaging in any occupation for remuneration or profit, 

or from performing any work, and that such disability had existed con- 

tinuously for not less than 90 days. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

2. INSURANCE. : 

Insurance policies must be interpreted according to plain import of language 
used, and ambiguities must be construed in favor of policyholder. 

(For other cases, see Insurance, Dec. Dig. § 146[1, 3].) 

3. INSURANCE. . 

Insured had burden of proving payment of premiums, delivery of accident 
policy, and that he was in good health when policy was delivered, where insurer 
denied that policy was in force. 

(For other cases, see Insurance, Dec. Dig. § 646[1, 3, 4].) 

Appeal from Circuit Court, Ouachita County, Second Division; W. A. Speer, 
Judge. . 

Suit by John A. Bolling against the Atlas Life Insurance Company of Tulsa, 


Okl. From a judgment for plaintiff, defendant appeals. 
Reversed and remanded. 
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‘ Silas W. Rogers, of El Dorado, and C. C. Brewer, of Little Rock, for ap- 
pellant. 

H.'G. Wade and Gaughan, Sifford, Godwin & Gaughan, all of Camden, for 
appellee. 

’ Butter, J. 

This suit was instituted by the appellee to recover benefits for total and 
permanent disability under the terms of a policy of insurance issued to him by 
the appellant company. In the complaint appellee alleged in substance that 
the policy sued on had been at ail times since the date of issuance and delivery 
to him in full force and eftect, and that, while it was in force and effect, he be- 
came totally and permanently disabled so as to prevent him from engaging in 
any remunerative occupation or performing any work, that the appellant com- 
pany had denied liability, and that under the terms of the policy he was due the 
sum of $25 per month from the date of his disability. He prayed judgment for 
that amount and 12 percent, penalty and reasonable attorney’s fee. 

The appellant answered, denying the material allegations of the complaint, 
and specifically denying that the appellee had at all times done and performed 
all things required of him to keep his policy in full force and effect, and that, 
since the date of the issuance of the policy or at the time of the filing of the 
answer, it was in full force and effect. The appellant subsequently filed an 
amendment to the answer in which it alleged that the policy was obtained 
through fraud on the part of the appellee, in that he had made false statements 
in his application on June 20, 1930, wherein he stated that he was in good health 
on that date; that this statement was not true, as the alleged injury to the 
appellee was sustained on June 18, 1930, before the date of the application for, 
and issuance of, the policy. 

On these pleadings and the testimony adduced the case was submitted to 
the jury, which returned a verdict for the appellee for the sums sued for. There- 
upon the court entered judgment for the sums found by the jury and for a 12 
per cent. penalty and attorney’s fee. From that judgment is this appeal. 

One of the contentions made by the appellant is that the undisputed testimony 
shows that the injury out of which appellee’s disability grew occurred on a day 
in June before the application was made for insurance and before the policy was 
issued and delivered, and that therefore, under the terms of the policy, no recovery 
could be had, and, if the evidence as to the date of the injury was not wholly 
uncontradicted, the great preponderance of the testimony was to the effect that 
the injury occurred before the date of the application, and that appellant was 
entitled to have that issue submitted to the jury under its requested instruction 
No. 2, which in effect told the jury that, although the appellee (plaintiff) was 
wholly and permanently disabled within the meaning of the policy, yet, if the 
cause for said total and permanent disability resulted from an injury received prior 
to his application, there could be no recovery. 

[1] We have examined the contract of insurance with care, and are of the 
opinion that the construction placed upon it by appellant is not warranted by its 
terms. That part of the clause of the policy on which this suit is predicated pro- 
vides as follows: 


“After one full annual premium shall have been paid upon this policy, and 
before default in the payment of any subsequent premium, if the insured shall 
furnish the company with due proof that he has since such payment * * * 
become wholly disabled by bodily injury or disease, not occasioned by military or 
naval service, * * * so that he is, and presumably will be, thereby permanently, 
continuously and wholly prevented from engaging in any occupation for remunera- 
tion or profit, or performing any work, and that such disability has then existed 
continuously for not less than ninety days, * * * the company will pay to the 
insured * * * a monthly income of $10 for each one thousand dollars face 
amount of insurance. * * *” 


[2] The above clause does not provide for exemption from liability where 
the cause of disability occurred prior to the date of the policy. If the insurer 
had so desired, it could have in plain terms made the provision, for which it now 
contends, but, for us to sustain the contention made, we would have to write 
something into the policy which it does not in fact contain. It is well settled 
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that policies of insurance must be interpreted according to the plain import of 
the language used, and, where there is an ambiguity or a question of doubt arises, 
it must be construed in favor of the policyholder. McClain v. Reliance Life 
Ins. Co., 170 Ark. 478, 280 S. W. 15; Great American Cas. Co. v. Williams, 177 
Ark. 87, 7 S.W.(2d) 775; Fowler v. Unionaid Life Ins. Co., 180 Ark. 140, 20 
S.W.(2d) 611. Therefore, although the injury which after resulted in total 
disability occurred before the application for insurance was made, this would not 
of itself prevent a recovery. 

[3] We are of the opinion, however, that the court erred in the giving of its 
instruction No. 1, which in effect told the jury that it should determine from all 
the facts and circumstances in evidence whether the policy of insurance was de- 
livered to the plaintiff while he was in good health, and that the burden was 
upon the defendant to establish the fact that he was not in good health when the 
policy was delivered. It must be remembered that the defendant denied in its 
answer that the policy was in force, and that by the terms of the entire contract, 
in order for the policy to be effective, the insured must have been in good health 
at the time of the delivery of the policy. In the case of New York Life Ins. Co. 
vy. Mason, 151 Ark. 135, 235 S. W. 422, 424, 19 A. L. R. 618, the court said: “The 
plaintiff alleged in the complaint that the policy was executed and put into force, 
and this was denied in the answer, and it was an essential part of plaintiff’s case 
to prove that there had been a delivery of the policy in compliance with the 
stipulation that the policy should not be in force until delivery to the assured 
while in good health and upon payment of the premium.” Under the authority of 
that case, it is clear that the burden rested upon the plaintiff, not only to prove 
delivery of the policy and payment of the premium, but that the assured was in 
good health at the time of the delivery of the policy. 

[4, 5] The court gave instruction No. 3 over the objection of the appellant, as 
follows: “You are instructed that if you find from a preponderance of the evi- 
dence that the application for insurance issued by defendant to plaintiff was pre- 
pared by the agent for the insurance company and the doctor selected by the 
insurance company, and if you believe that the plaintiff truthfully answered all 
questions asked him by the company’s agent or examining physician, or if you 
find that the material statements appearing in said application which it is now 
claimed are false, were written into said application by said agent or doctor for 
the insurance company, and were statements not made by plaintiff, or if you believe 
that the true facts alleged to be false statements, were known to the doctor or 
agent of the insurance company, then you are told that such misstatements will 
not avoid the policy of insurance sued on.” It will be seen that in the above in- 
struction the jury was told that, if the statements in the application were not made 
by the plaintiff, or if made, and if false and known to the doctor or agent of the 
insurance company, then such misstatements would not avoid the policy. In re- 
sponse to that instruction, after it was given over the objection of the appellant, 
the appellant requested an instruction to the effect that, if the agent and the ap- 
plicant entered into a collusion to conceal facts with reference to a prior injury, 
the verdict should be for the defendant. In commenting upon this instruction, 
counsel for the appellee insist that it was properly refused because there was no 
evidence in the record showing that there was any collusion between the appel- 
lant’s soliciting agent and the applicant, or any effort made by any one to con- 
ceal any facts from the insurance company. This contention we find to be correct. 

There is no evidence that there was any collusion between the doctor or 
agent of the insurance company and the applicant to conceal the facts or any 
knowledge on the part of the agent or doctor that any misstatements were made. 
Neither was there any evidence that either of them wrote any answers to the 
questions in the application not made by the applicant himself. On this branch of 
the case the applicant ,testified that he did not remember what the statements 
were, but simply stated that whatever statements he made were true. He also 
testified that he did not remember the date of his injury. Therefore that part of 
instruction No. 3 was abstract, and we are unable to say how it might have 
influenced the jury. It would indicate to the jury that there was in the mind of 
the presiding judge some evidence to the effect that the agent did not write the 
answers as made by the applicant, and also that, if the applicant did make the 
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answers as written, the agent knew they were false. This might have had a 
tendency to mislead the jury and induce them to indulge in conjecture. Therefore 
we think the error was prejudicial. Schirmer v. Hallman, 135 Ark. 5, 204 S. W. 
606; St. L. & S. F. R. Co. v. Townsend, 69 Ark. 380, 63 S. W. 994; Mo. Pac. Rd. 
Co. v. Kirby, 152 Ark. 90, 237 S. W. 687; Wisconsin & Ark. Lbr. Co. v. McCloud, 
168 Ark. 352, 270 S. W. 599. 


For the errors indicated, the judgment is reversed, and the cause remanded 
for a new trial. 


BROTHERHOOD OF RAILROAD TRAINMEN v. LONG et al. No. 4—2674, 
Supreme Court of Arkansas. Oct. 17, 1932. 

53 SOUTHWESTERN REPORTER (2d) 433. 

1. INSURANCE. mae : 

Answer to question in application for fraternal insurance whether applicant 
had consulted a physician within last five years held a “warranty,” in view of con- 
tract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 723[6].) 

2. INSURANCE. 

Evidence held to show that query whether applicant had consulted physician 
during previous five years was truthfully answered, and that examining physician 
honestly placed construction of “No” on answer. 

(For other cases, see Insurance. Dec. Dig. § 819[2].) 

3. INSURANCE. 

Evidence as to how examining physician conducted examination of applicant 
for insurance held admissible to explain basis of construction of applicant’s oral 
answer. 

(For other cases, see Insurance, Dec. Dig. § 818[2].) 

5. INSURANCE. 

If examining physician, on being truthfully answered by applicant, errone- 
eously writes answer, insurer is estopped to rely on falsity, where there was no 
collusion between physician and applicant. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

6. INSURANCE. : 

Where examining physician who knew the facts put own erroneous interpre- 
tation on applicant’s truthful answer in warranty as to applicant’s previous health, 
applicant was entitled to rely on superior knowledge of examiner acting in good 
faith. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

7. INSURANCE. 

That application contains warranty as to applicant’s previous health does not 
prevent estoppel of insurer from relying on falsity of answer due to misinterpre- 
tation of correct answer by examining physician acting in good faith. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

Appeal from Circuit Court, Clark County; Dexter Bush, Judge. 

Action by Jim and Lena Long against the Brotherhood of Railroad Train- 
men. From judgment for plaintiffs, defendant appeals. 

Affirmed. 

McMillan & McMillan, of Arkadelphia, for appellant. 

McElhannon & Callaway, of Arkadelphia, for appellees. 

But er, J. 

From an action by the beneficiaries named in an insurance certificate based 
on an application signed by Romie Long and issued by the appellant, a fraternal 
benefit society, resulting in a verdict and judgment in favor of the beneficiaries, 
comes this appeal. 

The defense to the action is grounded upon the allegation that in the medical 
examination embracing the questions and answers included in, and a part of, the 
application, a false answer was made to a question, and that this question and 
answer thereto constituted a warranty under the policy, and that the answer, being 
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false, avoided the policy. The question propounded and the answer thereto are 
as follows: “Q. Have you consulted a physician during the last five years? A. 
No.” 


[1] In the body of the certificate, the application, constitution, and by-laws 
of the appellant were referred to, and were made a part of the contract of insur- 
ance. In the by-laws and in the application there is a stipulation to the effect that 
all statements and answers made in the application shall be (by the assured) 
adopted as his own, admitted to be material, full, and complete, and in any case, 
if any untrue or incomplete answer shall be made in such application, then the 
certificate issued thereon and said contract shall be absolutely null and void. It 
was further stipulated in the application that any beneficiary’s certificate based 
thereon shall be held to be a contract made in the state of Ohio and subject to its 
laws. These stipulations, which were a part of the contract of insurance, consti- 
tuted the answer to the question a warranty both under the laws of the state of 
Ohio and of this jurisdiction. Mutual Reserve Fund Life Ins. Ass’n v. Farmer, 
65 Ark. 581, 47 S. W. 850; Providence Life Assurance Society v. Reutlinger, 58 
Ark. 528, 25 S. W. 835; American Life & Accident Ass’n v. Walton, 133 Ark. 348, 
202 S. W. 20; Ins. Co. v. Pyle, 44 Ohio St. 19, 4 N. E. 465, 58 Am. Rep. 781; 
Wills v. Nat. Life & Acc. Ins. Co., 28 Ohio App. 497, 162 N. E. 822. 

The difficult question arising is, If the answer was false and the assured had 
in fact consulted a physician within the last five years, is the appellant estopped 
from setting this up as a defense? It is insisted that this is not a case in which 
estoppel or waiver applies, but that under the undisputed evidence a case is pre- 
sented “where, with a full knowledge of all the facts as to the provision of the 
contract and as to the facts inquired about, Long gave an untrue answer to the 
question as to whether he had consulted a physician within the last five years”; 
that to these facts an application of the principle announced in Providence Life 
Assur. Soc. v. Reutlinger, supra, and in Mudge v. Supreme Court I. O. F., 149 
Mich. 467, 112 N. W. 1130, 14 L. R. A. (N. S.) 279, 119 Am. St. Rep. 686, would 
render the contract void from its inception and make unavailing the plea of estop- 
pel. As we understand the rule laid down in the Reutlinger Case, it is merely to 
the effect that, if a false answer is knowingly made by the insured with the 
knowledge of the agent of the company, and the two collude to defraud the com- 
pany by means of thé false answer, the policy of insurance is void. In the Mudge 
Case the inference to be drawn from the testimony was that the assured was as 
well informed of the nature of the question as was the agent. The question was, 
“Have you ever had the disease of insanity?” This question was answered in the 
negative, when in fact the insured had at one time been insane and the examining 
physician was well aware of this fact. Therefore both the insured and the phy- 
sician knew that the answer was false, and thereby colluded to defraud the in- 
surer. 


[2] In the case at bar, we think a fair analysis of the testimony on the 
question of estoppel does not warrant the conclusion reached by the appellant; i. 
e., that the applicant had full knowledge of the facts inquired about and gave an 
untrue answer, but rather that the medical examiner placed his own interpreta- 
tion on the question and gave what he conceived to be a correct answer. The ap- 
pellant introduced several physicians who testified that they had examined the in- 
sured in a hospital in Little Rock in June, 1927. Appellee then called the physi- 
cian, who had made the examination of the insured at the time of his application 
and who wrote the answers in the application. It developed that this physician 
and the insured both lived in the town of Gurdon, and that the medical examiner 
had been the physician of the insured for a period of time from five to ten years. 
This physician testified that ‘the insured had never had any disease of a serious 
nature before the application for insurance was made; that he knew that the in- 
sured had gone to the Missouri Pacific Hospital in June, 1927, and that he had 
treated him two days before he went there for a slight indisposition, describing 
the ailment and its result as “a bilious attack and a bad cold—he had got kinder 
knocked out, as we call it.” 

Long was a brakeman in the employ of the Missouri Pacific Railroad Com- 
pany, and as such was entitled to free treatment in the hospital of the ‘company 
whenever he was indisposed. Employees of the railroad company made frequent 
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use of the hospital advantages, as they were transported to and from their homes 
to the hospital and there cared for without any cost to them. For this reason 
they would go to the hospital, even though troubled with only minor ailments, 
The physician who took the application was, and had been, employed by the ap- 
pellant company for the purpose of examining applicants for insurance for eight 
or ten years. The blank applications would be sent to him for use as occasion 
required. He testified that he made the examination of Long in November, 1927, 
and that he, himself, wrote the answers to the questions that were contained in 
the application. Referring to the blank spaces left for the insertion of the ans- 
wers to questions, he was asked: “Did you fill those in,’ and he answered: “Yes, 
sir—in answer to his question, or rather my questions.” Witness was also asked 
the following question: “Just tell how you conducted the examination, Doctor.” 
To this question the appellant objected, and, after some colloquy between counsel 
and the court, the objection was sustained, and the witness was not permitted to 
answer. The witness was then asked: “Doctor, in the application you were asked 
if he had consulted a physician and the answer is, no. You wrote that answer 
down?” The witness answered: “Yes, sir.” 


[3, 4] The physician further stated that at the time the application was ta- 
ken to the best of his knowledge the applicant had not consulted a physician for 
anything serious within five years; that he believed the statement as written down 
by him was true. We think it may be fairly deduced from this testimony and 
from the nature of the ailments of the applicant, for which he was treated by the 
physician before his visit to the hospital, that these were, as thought by the phy- 
sician, only temporary in their nature, attendant merely with bodily discomfort, 
and without any serious consequence such as would affect his general health or 
life expectancy; that this was known to the physician, and also that the applicant 
had stayed about three or four days in the hospital some three or four months be- 
fore the date of the application, and that he had gone there because of a bilious 
attack and a cold, and that with this knowledge the physician placed his own in- 
terpretation on the question and gave an answer based on that interpretation 
which he believed was true; that this was the answer of the physician himself, 
and not that of the applicant. It will be remembered that the physician was asked 
to state how he conducted the examination of the applicant, and, on objection of 
the appellant, was not permitted to testify. This testimony e*should have been ad- 
mitted, for it was not for the purpose of varying the answers, but to show speci- 
fically how and by whom the answers were in fact given, and, if not literally true, 
why a false answer was written. As the examining physician at that time was the 
witness of the appellee and the agent of the appellant at the time the application 
was made, it must be presumed that both knew the answer that would be given, 
and, since the appellant prevented this testimony by his objection, the inference 
is that it would have been unfavorable to it. Miller v. Jones, 32 Ark. 337. 


[5] In the state of the record we think the principles announced in the case 
of Kandar v. AZtna Indemnity Co., 30 Ohio Cir. Ct. R. page 260, apply. It is there 
said: “If the agent of the company placed a construction upon it, making the 
answer given an honest one, is the company bound by it so as to be thereafter 
estopped from asserting as a defense to an action on the policy that a false rep- 
resentation had been made in this regard. We are not without authorities upon 
questions somewhat analogous. We have found reference to a mass of litigation 
along the same lines in Clemans v. Supreme Assembly, 131 N. Y. 485, 30 N. E. 
496, 16 L. R. A. 33. * * * ‘If the insurer’s agent after being informed fully as to 
the facts incorrectly states them in the application, the insurer is estopped to take 
advantage of the error to avoid liability on the policy.’ * * * ‘If the statements in 
the application relied upon as breaches of warranty are inserted by the agent of 
the insurer, without collusion or fraud on the part of the insured, the insurer is 
estopped to set up their error or falsity.’” 


This seems to be the rule laid down by our own decisions. The case of 
Dwelling-House Ins. Co. v. Brodie, 52 Ark. 11, 11 S. W. 1016, 1017, 4 L. R. A. 
458, was an action based upon a policy of fire insurance, and one of the defenses 
was that one of the representations made by Brodie, which was by express agree- 
ment of the parties a warranty, was false. The question was: “Do all the stove- 
pipes go directly into brick chimneys,” and the answer was: “Yes,” while in truth 
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the stovepipes did not go into brick chimneys, but ran directly through the roof. 
It was shown that the answers were not written by Brodie but by the agent of 
the insurance company and signed by Brodie. To the application was appended 
a statement to the effect that the applicant warranted each of the answers to the 
questions to be true. There was evidence that the agent personally inspected the 
property at the time of the application, and knew the condition of the stovepipes. 
The court instructed the jury that the false statements vitiated the policy, unless 
the agent of the company inspected the property and informed the applicant that 
the facts warranted the answer. In approving this instruction, the court quoted 
with approval from Union Mut. L. Ins. Co. v. Wilkinson, 13 Wall. 222, 20 L. Ed. 
617, as follows: “‘* * * They [the agents] not unfrequently mislead the insured 
by a false or erroneous statement of what the application should contain, or, tak- 
ing the preparation of it into their own hands, procure his signature by an assur- 
ance that it is properly drawn, and will meet the requirements of the policy. The 
better opinion seems to be that, when this course is pursued, the description of the 
risk should, though nominally proceeding from the insured, be regarded as the 
act of the insurers.’ The modern decisions fully sustain this proposition, and 
they seem to us founded in reason and justice, and meet our entire approval.” 


The following statement from the case of Bidwell v. Northwestern Ins. Co., 
24 N. Y. 302, was alike quoted and indorsed by the court in the Brodie Case: 
“Indeed, it is not easy to perceive why an insurance company, by reason of the 
formal words or clauses of a general and comprehensive nature inserted in a 
poligy intended to meet broad classes of contingencies, should ever be allowed to 
avoid liability on the ground that facts, of which the company had full knowledge 
at the time of issuing the policy, were then not in accordance with the formal 
words of the contract, or some of its multifarious conditions. If such facts are 
to be held a breach of such a clause, they are a breach eo instanti of the making 
of the contract, and are so known to be by the company as well as the insured; 
and to allow the company to take the premium without taking the risk would be to 
encourage a fraud.” Concluding, this court said: “We therefore conclude that 
the appellant was estopped from taking advantage of the falsity of the answer 
appended to the question, ‘Do all the stovepipes go directly into the brick chim- 
neys ’ if, at the time the policy sued on was issued, it, personally, or through its 
agent, knew or had notice of the facts which the question was intended to elicit.” 
The doctrine of that case has been reaffirmed in People’s Fire Ins. Ass’n v. Goyne, 
79 Ark. 322, 96 S. W. 365, 16 L. R. A. (N. S.) 1180, 9 Ann. Cas. 373, and followed 
in Franklin Life Ins. Co. v. Galligan, 71 Ark. 295, 73 S. W. 102, 100 Am. St. Rep. 
73; Maloney v. Maryland Casualty Co., 113 Ark. 174, 167 S. W. 845; Hutchins v. 
Globe Life Ins. Co., 126 Ark. 360, 190 S. W. 446, 447; Des Moines Life Ins. Co. 
v. Clay, 89 Ark. 230, 116 S. W. 232; American Nat. Ins. Co. v. Hale, 172 Ark. 
958, 291 S. W. 82. 


In Maloney v. Maryland Cas. Co., supra, the court held that, where the an- 
swers to questions in an application for insurance were written by the agent of the 
insurer without consulting the insured, the principal is charged with the knowl- 
edge of the agent, and is estopped from denying what his own agent has assented 
to as true. Hutchins v. Globe Life Ins. Co., supra, was a suit on a life insurance 
policy where the defense was made that the insured had failed to state that he 
was afflicted with epilepsy at the time of his examination for insurance. There 
Was some testimony that the examining physician for the insurance company had 
attended and treated the applicant for epilepsy and knew of his condition. In 
commenting upon this, the court said: “If, in fact, the doctor had this knowledge 
when he wrote down a false answer, his knowledge is imputed to the company, 
and it cannot now be heard to say there was a breach of the warranty.” 

[6, 7] It must be admitted that the representation with reference to the con- 
sultation with a physician was a warranty, but the power of the agent of the 
company remains the same, although the application contains a warranty, and 
may estop its principal, where said agent is authorized to ask the question and 
write the answer and puts his own construction upon the facts of which he has 
knowledge, and deduces therefrom an erroneous answer which he writes down, 
and the applicant has the right to rely upon the superior knowledge of the medical 
examiner where he is acting in good faith and does not knowingly make false 
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answers as to facts upon which the medical examiner may base his conclusions, 
Here the medical examiner was a physician who had been practicing his profes- 
sion for a long time, and of course he knew that any one who entered a hospital 
would be examined by the physicians in attendance there to the same extent as if 
the insured had told him in detail his entire experience during his stay in the 
hospital. Indeed, there is no evidence to show that he did not, and it would be a 
grave mistake to suppose that the rule which would avoid the contract for a 
false warranty could be extended so as to hold the applicant responsible for the 
truth of an answer which was the result of a mistake in judgment or an error or 
blunder of the company’s agent especially charged by the company with the pre- 
paration of the application. We have attentively examined the Arkansas and Ohio 
cases cited by counsel. As we interpret them, we find nothing which conflicts with 
the view we have expressed. 


It is not contended that there was any collusion between the examining 
physician and the applicant, and therefore the court under the evidence did not 
err in submitting the question of estoppel, and the instructions given fairly pre- 
sented that issue to the jury. The court did not err in its refusal to give the 
instructions requested by appellant because they ignored the question of estoppel 
and were equivalent to a peremptory instruction to find for the defendant. 


[8] One of the assignments of error raised in the motion for a new trial, 
assignment of error No. 17, was that the instructions presented issues not raised 
by the pleadings, and this is argued briefly by appellant in its brief, wherein it is 
contended there was no written plea of waiver or estoppel nor any request made 
that the pleadings be amended to conform to the proof, and that objections were 
made to the evidence tending to establish estoppel, and exceptions saved to the 
overruling of the objections. An examination of the testimony of the examining 
physician which was the only testimony offered on the question of estoppel shows 
that there was no objection made to the evidence on the ground that it was not 
responsive to the pleadings. The only exception saved was to the overruling of 
an objection to a question asked the doctor if the applicant had ever consuited 
him or any other physician with reference to any serious illness, and the objec- 
tion was not on the ground that there was no plea of estoppel, but that “it sought 
to contradict the statement the man adopted as his own as the basis of the con- 
tract.” As the evidence warranted the submission of the question, it was not an 
abuse of the court’s discretion to treat the pleadings amended to conform to the 
proof and to submit the issue to the jury. Anglin v. Marr Canning Co., 152 Ark. 
1, 237 S. W. 440. 

[9-11] The appellant offered to introduce the physicians in attendance at the 
hospital for the purpose of disclosing the result of their examination of the 
insured with respect to his physical condition and the diseases with which he was 
afflicted in June before taking out the policy. The appellant insists that under the 
decisions of the Ohio courts an interpretation has been placed upon clauses in 
insurance policies, similar to the one in question, which operated to constitute a 
waver of the right to claim privileged communications under the statute. Wills v. 
Nat. Life & Acc. Ins. Co., supra. While the contract befere us is by agreement of 
the parties to be construed as an Ohio contract, the laws of that state have no 
application except as to the construction of the contract, and the competency of 
the testimony and its admissibility are to be determined by the law of the forum. 
5 R. C. L. p. 1044; Kansas City So. R. Co. v. Leslie, 112 Ark. 305, 167 S. W. 83, 
Ann. Cas. 1915B, 834. Our statute, section 4149, Crawford & Moses’ Digest, makes 
the information which a doctor or trained nurse obtains, acting in their profes- 
sional capacities, which is necessary to enable them to prescribe as a physician or 
act as a trained nurse, privileged, and this statute was passed for the protection, 
not only of themselves, but for their patients. A patient, however, may waive the 
privilege by calling the physician to testify or by a clause in the contract on which 
suit is brought, and, if the privilege is waived by a clause in the contract, that 
waiver binds any one who claims thereunder. In the case at bar, however, the 
contract did not contain any such clause, and the court properly refused to admit 
the testimony of the physicians. Mutual Life Ins. Co. v. Owen, 111 Ark. 554, 164 
S. W. 720; Wooten v. Wooten, 176 Ark. 1174, 5 S.W.(2d) 340. 
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It follows that the judgment of the trial court is correct, and it is therefore 
affirmed. 


MUSE v. INTERSTATE LIFE & ACCIDENT CO. No. 22203. 
Court of Appeals of Georgia, Division No. 2. Oct. 15, 1932. 
166 Southeastern Reporter 219. 
INSURANCE. 


Death by “pistol” or “revolver” shot wound held not covered by policy 
exempting liability for death resulting from any “gun” shot wound. 

“Gun” is a metal tube for firing projectiles by the force of gun- 
powder or other explosives, together with its stock, carriage, or other 
attachments. When it is mounted on a carriage it is called a cannon, and 
when it is mounted on a stock requiring the use of both hands it is 
commonly called a rifle, musket, carbine, or fowling piece. It is also called 
a “pistol” or “revolver.” A “pistol” is a small firearm, usually mounted on 
a handgrip, which can be fired with one hand. As used in common parlance 
the word “gun” is used interchangeably with the word “pistol.” 


(For other cases, see Insurance, Dec. Dig. § 438.) 


Error from Superior Court, Floyd County; James Maddox, Judge. 
Suit by L. B. Muse against the Interstate Life & Accident Company. Judg- 


ment for defendant, plaintiff’s motion for a new trial was overruled, and plaintiff 
brings error. 


Affirmed. 

Porter & Mebane, of Rome, for plaintiff in error. 

Maddox, Matthews & Owens, of Rome, for defendant in error. 

Syllabus Opinion by the Court. 

Surron, J. 

The Interstate Life & Accident Company issued a policy of life insurance to 
Ralph Fields, the beneficiary therein being Lillie Belle Muse. The insured died 
as a result of a pistol or revolver-shot wound. The company refused payment, on 
the ground that the policy provided that “No benefits will be paid for * * * 
death resulting * * * from any * * * gunshot or stab wounds.” The bene- 
ficiary filed suit against the company on the policy. The case was submitted to 
the court for determination without the intervention of a jury, the sole question 
being whether or not death by a pistol or revolver shot wound was within the 
above clause of the policy. The trial judge held that it was and entered judgment 
in favor of the company. A motion for a new trial was made by the beneficiary, 
and was overruled, and to this judgment she excepted. 

1. As defined by the following authorities, a “gun” is a metal tube for firing 
projectiles by the force of gunpowder or other explosives, together with its stock, 
carriage, or other attachments. When it is mounted on a carriage, it is called a 
cannon, and when it is mounted on a stock requiring the use of both hands it 
is commonly called a rifle, musket, carbine, or fowling piece. It is also called a 
pistol or revolver. A pistol is a small firearm, usually mounted on a handgrip, 
which can be fired with one hand. As used in common parlance, the word “gun” 
is used interchangeably with the word pistol. Funk & Wagnalls New Standard 
Dictionary, p. 1092; Webster’s New International Dictionary, p. 962, 12 Enc. Brit., 
p. 717; Norwood v. State, 28 Ga. App. 238, 111 S. E. 59: Hill v. State, 147 Ga. 
650, 95 S. E. 213; State v. Barrington, 198 Mo. 23, 95 S. W. 235; Witty v. State, 
75 Tex. Cr. R. 440, 171 S. W. 229 (11); State v. Christ, 189 Iowa, 474, 177 N. W. 
54, 57. 

2. The words “gunshot * * * wounds,” as used in the above provision of 
the policy of insurance in this case, include a wound produced by a pistol or 
revolver shot, and the trial court properly so held, and did not err in overruling 
the motion for new trial. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 
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NATIONAL LIFE & ACCIDENT INS. CO. v. CARTER. No. 22269. 
Court of Appeals of Georgia, Division No. 2. Oct. 29, 1932. 
166 Southeastern Reporter 247. 

1. INSURANCE. 
; Whether insured was in sound health when life policy was delivered held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Syllabus by the Court. 


1. Under the evidence in this case, it was a question for the jury whether 
the insured was in sound health at the time of the issuance and delivery of the 
policy of insurance sued on. 

2. It was not error to charge the jury that the pleadings in the case consisted 
of the petition and answer; the court having elsewhere charged them that the 
defendant had filed an amendment to its original answer, which was a part thereof. 

3. The trial judge was without authority to approve an amendment to the 
brief of evidence after the bill of exceptions had been certified and the case was 
pending in this court. 

(a) This court cannot consider assignments of error which can be passed 
upon only by reference to the evidence incorporated in such amendment to the 
brief of evidence. 

Error from Superior Court, Tift County; R. Eve, Judge. 

Suit by Emmett Carter against the National Life & Accident Insurance Com- 
pany, Inc. Judgment for plaintiff, defendant’s motion for a new trial was over- 
ruled, and defendant brings error. 

firmed. 

Robt. R. Forrester and Fulwood & Forrester, all of Tifton, for plaintiff in 
error. 

John T. Ferguson, of Tifton, and E. L. Forrester, of Leesburg, for defend- 
ant in error. 

Sutton, J. 


{1] 1. Emmett Carter brought suit against the National Life & Accident 
Insurance Company, alleging that the company was indebted to him on a policy 
of insurance issued by it on the life of his daughter, in which he was beneficiary. 
The company denied liability on the ground that the insured was not in sound 
health at the time the policy was issued and delivered. On the trial, the evidence 
on this subject showed that, at the time the insurance was applied for, the insured 
was in apparent good health, and there was nothing to show that she did not 
continue so; that at the time the policy was delivered, which was on the morning 
of November 10, 1930, the insured “was kinder ill—she was sitting up by the fire 
and said she felt a little bad that morning,” “but she cleaned up the house that 
day”; that thereafter on the same day the father went for the doctor, and the 
policy was in the house then; that the insured died the evening of the next day of 
enteritis; and that this disease can be contracted on one day and death result 
therefrom on the next day. In these circumstances we think it was a matter for 
the jury to determine whether the insured was in sound health at the time the 
policy was delivered, as the term “sound health,” as used in a policy of insurance, 
has been defined by our courts; and, the jury in this case having returned a 
verdict on this issue in favor of the beneficiary, and the judge of the trial court 
having approved the same, we do not think that as a matter of law the insured 
was not in sound health at the time the policy was delivered. A. & B. R. Co. v. 
Douglas, 119 Ga. 658, 661, 46 S. E. 867; National Life & Accident Insurance Co. 
v. Smith, 34 Ga. App. 242, 129 S. E. 113; National Life & Accident Insurance Co. 
v. Martin, 35 Ga. App. 1, 132 S. E. 120; Guaranty Life Insurance Co. v. Martin, 
44 Ga. App. 545, 162 S. E. 288. 


[2] 2. It was not error to charge the jury that they could consider the plead- 
ings in the case, the same consisting of the petition of the plaintiff and the 
answer of the defendant; the judge elsewhere in his charge expressly instructing 
them that the defendant had filed an amendment to its answer, which was a part 
of the original answer. This did not have the effect of charging the jury that, in 
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passing upon the issues involved in the case, they could not consider the amend- 
ment to the answer, but could consider only the original petition and the original 
answer. 

(3, 4] 3. There are other questions insisted upon by counsel for the insurance 
company as necessary to be determined in this case. The insurance company in its 
answer and amendment raised additional questions than the one dealt with in the 
first division of this opinion. There was other evidence introduced on the trial of 
the case than that referred to in the first division of this opinion. A determination 
of these matters can only be had by reference to certain receipts for insurance 
premiums, applications for insurance, certain provisions in the policy of insurance 
sued on, statement of death by the physician, proof of death by the beneficiary, 
and premium receipt book of the insured. These documents were not properly and 
sufficiently briefed in the brief of the evidence approved by the trial court and sent 
to this court as a part of the record in the case. Those documents are not set out 
in such a way that this court can ascertain the contents thereof. In order to 
remedy this situation, the parties filed with the clerk of this court a paper in the 
nature of an amendment to the brief of evidence, the same incorporating the 
material portions of the documentary evidence necessary to a determination of 
the errors alleged. This paper was signed by both parties in the presence of a 
notary public, and the trial judge entered this order thereon, “Examined, ap- 
proved and ordered filed as a part of the record in this case.” 

When the judge of the superior court approved the brief of the evidence and 
signed and certified the bill of exceptions, he exhausted the power conferred on 
him by law over the same, and could not, when the case was pending in this 
court, approve a supplement to the brief of the evidence. Jones v. State, 64 Ga. 
697 (2). When a judge certifies a bill of exceptions assigning error on the denial 
of a new trial, and a brief of the evidence is approved by him, there is no power 
vested in this court to change the brief of evidence, even though it be made to 
appear by a certificate of the trial court that the brief is incorrect. The case must 
be decided here upon the record which reaches the office of the clerk of this 
court in the manner prescribed by law. Minhinnett v. State, 106 Ga. 141, 142, 32 
S. E. 19. The authority of the trial court to deal with the brief of ‘evidence in 
any way, either by changing it or making indorsements thereon, terminates when 
he signs the certificate to the bill of exceptions. Milton v. Savannah, 121 Ga. 89, 
48 S. E. 684. Counsel cannot by agreement add evidence to the brief of evidence 
approved by the trial judge, while the case is pending in this court. Board of 
Education v. Day, 128 Ga. 156 (1), 57 S. E. 359. This court cannot consider addi- 
tional evidence sent up by agreement of counsel for both parties to the case and 
= the approval of the trial judge. Adams v. State, 44 Ga. App. 573, 162 S. E. 
164. 

Upon an examination of the various assignments of error other than those 
above dealt with, we find that there are none that can be determined without a 
reference to the documentary evidence set out in the supplement to the brief of 
evidence; and this court cannot consider the questions raised thereby, for the 
reasons above stated. 

4. It follows that the court below did not err in overruling the motion. for 
new trial. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. LEE. No. 22211. 
Court of Appeals of Georgia, Division No. 2. Oct. 29, 1932. 
166 Southeastern Reporter 253. 
Syllabus by Editorial Staff. 
1. INSURANCE. 

That insurance applicant, who in good faith represented she was in sound 
— was then afflicted with unmanifested incipient fatal malady, did not avoid 
policy. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 
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2. INSURANCE. 

That insured had tuberculosis in advanced stage two months after application 
held not conclusive that insured had symptoms recognized by her when she pro- 
cured policy. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

3. INSURANCE. ; ; 

Charge that it was undisputed that policy was in life at insured’s death held 
proper, notwithstanding contention that policy never took effect because insured 
was not in sound health when it was issued. 

(For other cases, see Insurance, Dec. Dig. § 669[7].) 

4. INSURANCE. 

Although life policy provided for nonliability unless insured was in sound 
health at issuance, test was not accuracy, but good faith of insured’s representation 
of sound health. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Error from Superior Court, Richmond County; A. L. Franklin, Judge. 

Suit between the National Life & Accident Insurance Company and Maggie 
Lee. Judgment for last-named party, first-named party’s motion for a new trial 
was overruled, and first-named party brings error. 

Affirmed. 

Hammond & Kennedy, of Augusta, for plaintiff in error. 

T. S. Lyons and T. L. Hill, both of Augusta, for defendant in error. 

Syllabus Opinion by the Court. 

Surton, J. 

[1, 2] 1. Where an applicant for insurance represented in good faith that she 
was in sound health, and on the strength of such representation, and upon the 
opinion of its agent and the physician who examined the applicant the insurance 
company issued its policy, and it was in good faith accepted by the applicant, the 
policy will not be avoided by reason of the fact that the applicant was then af- 
flicted with an incipient and fatal malady, which at that time had not manifested 
itself or in any way deranged, impaired, or affected the general soundness and 
healthfulness of the applicant. National Life & Accident Ins. Co. v. Smith, 34 Ga. 
App. 242, 129 §. E. 113; National Life & Accident Ins. Co. v. Martin, 35 Ga. App. 
1 (2), 132 S. E. 120. While the evidence in the present case tended to show that 
the insured had tuberculosis in an advanced stage about two months after she 
applied for the policy of insurance, she having stated in her application that she 
was in sound health, the jury were authorized to find, from the evidence, that she 
was in apparent good health and did not know that she had this malady at the 
time of the application for the insurance and acceptance of the policy, and that 
she made the application and accepted the policy in good faith. In these circum- 
stances we cannot hold that the evidence conclusively established that the insured 
had symptoms of this disease, which were known to her to be symptoms thereof, 
at the time she procured the policy. Guaranty Life Ins. Co. v. Martin, 44 Ga. App. 
545, 162 S. E. 288. 

[3] 2. The court did not err in charging the.jury that it was undisputed that 
the policy of insurance was in life at the date of the death of the insured. There 
was no contention on the part of the company that this policy was not issued on 
the life of the insured and that the premiums were not paid, or that the policy was 
not otherwise in effect, except that it never took effect because the insured was 
not in sound health when it was issued. Taken in view of the entire charge and the 
part thereof immediately preceding this excerpt, the meaning of this charge was 
that the policy was in existence with the premiums paid and was on the life of 
the insured, and it did not mean that the insurer was liable thereunder. 

[4] 3. The remaining grounds of the motion for a new trial show no error. 
If the insured made in the application a false statement as to her health, know- 
ing the same to be false, and accepted the policy knowing she was not in sound 
health, then she could not recover; but if she honestly thought she was in good 
health at the time of the making of the application and the acceptance of the 
policy, then the fact that she died about a year later of tuberculosis, and the fact 





Life | Guaranty Life Ins. Co. v. Johnson 275 


that she may have had this disease in an incipient form at the time she applied 
for the insurance and accepted the policy, which latter fact was unknown to her, 
would not render the policy void, and she would be entitled to recover, although 
the policy provided that “no obligation is assumed by the Company prior to the 
date hereof, nor unless on said date the insured is alive and in sound health.” 
National Life & Accident Ins. Co. v. Smith, supra; National Life & Accident Ins. 
Co. v. Martin, supra. 

4. Applying the above rulings, the court below did not err in overruling the 
motion for new trial. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur.+ 


GUARANTY LIFE INS. CO. v. JOHNSON. No. 22284. 
Court of Appeals of Georgia, Division No. 2. Nov. 8, 1932. 
166 Southeastern Reporter 422. 
1. INSURANCE. 


Stipulation in life policy making policy incontestable after two years except 
for fraud or misstatement of age held valid. 

(For other cases, see Insurance, Dec. Dig. § 400.) 
2. INSURANCE. 

Whether representations were made by insured to induce issuance of policy 
held question for jury under conflicting evidence in suit on policy. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Error from City Court of Thomasville; H. J. MacIntyre, Judge. 

Action by Levy Johnson against the Guaranty Life Insurance Company. 
There was a judgment for plaintiff and an order overruling defendant’s motion 
for new trial, and defendant brings error. 

Affirmed. 

Hay & Gainey, of Thomasville, for plaintiff in error. 

Jas. B. Burch, of Thomasville, for defendant in error. 

Syllabus Opinion by the Court. 

Jenkins, P. J. 

This was a suit on a policy of life insurance, issued without medical exam- 
ination. The policy was dated April 1, 1929. The insured died April 28, 1931. 
The policy contained this provision: “This policy shall be incontestable after two 
vears from the date of its issue, except for fraud or misstatement of age.” The 
defendant admitted a prima facie case, and relied entirely upon the defense that 
the policy had been procured by fraud, in that the insured had misrepresented the 
condition of his health, and had stated in writing, in response to a question con- 
tained in the written application, not attached to the policy, that he had never 
“been under treatment in any dispensary, hospital, or asylum, or been an inmate of 
any almshouse or other institution”; whereas, the defendant contended, the in- 
sured had in fact been treated at a hospital, some four or five years prior to the 
issuance of the policy, for a stricture of the urethra, which, according to the testi- 
mony on behalf of the defendant, had finally caused his death. The jury found 
in favor of the plaintiff, and the defendant excepts. Held: 


[1] 1. The stipulation in the policy that after two years from the date thereof 
it should be incontestable except for fraud or misstatement of age was valid and 
binding, and, since the payment of all premiums was admitted, limited to the ex- 
ceptions there made, the defense which the defendant might set up. Massachu- 
setts Benefit Life Asso. v. Robinson, 104 Ga. 256 (1), 30 S. E. 918, 42 L. R. A. 
261. 

[2] 2. The evidence indicates that the insured could neither read nor write. 
The testimony of the defendant’s agent, who filled out the application and signed 
the name of the insured thereto, to the ffect that the questions contained in the 
application were propounded by him to the insured, that the answers entered were 
made by the insured, and that this took place in the home of the insured and in 
the presence of his wife, was contradicted by the wife of the insured, who testified 
that no such transaction took place. Consequently, it cannot be said as a matter 
of law that the jury were required to find that any sort of representation was 
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made by the insured to the defendant company to induce the issuance of the policy, 

[3] 3. The court instructed the jury that “sound health is a relative term and 
does not mean absolute freedom from infirmity, but only such a condition of 
body and mind as that one may discharge the ordinary duties of life without ser. 
ious strain upon the vital powers.” This instruction was not wholly inapplicable 
to the facts of the case, since the application upon which the policy was issued 
contained the statement, purporting to come from the insured, that he was then 
in good health. Moreover, the charge given is not excepted to as being in and 
of itself inherently erroneous, and even if it was inapplicable to the instant case, 
it is not shown to have been in any wise harmful to the defendant. See, in this 
connection, Atlanta & Birmingham R. Co. v. Douglas, 119 Ga. 658 (2), 46 S. E, 
867; National Life & Accident Ins. Co. v. Smith, 34 Ga. App. 242, 129 S. E. 113; 
National Life & Accident Ins. Co. v. Martin, 35 Ga. App. 1, 132 S. E. 120; Milam 
v. Mandeville Mills, 41 Ga. App. 62, 63 (6), 151 S. E. 672. 

[4]. The verdict in favor of the plaintiff was authorized, and the court did 
not err in overruling the motion for a new trial. 

Judgment affirmed. 

Stephens and Sutton, JJ., concur. 


NIEMANN v. SECURITY BEN. ASS’N. No. 21344. 
Supreme Court of Illinois. Oct. 22, 1932. 
Rehearing Denied Dec. 8, 1932. 
183 Northeastern Reporter 223. 
1. INSURANCE. 

Notice to insurer’s agent of facts material to risk when application for insur- 
ance is made is notice to insurer, which cannot insist on forfeiture because of 
such facts. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

2. INSURANCE. 

Falsity of answets to questions in application for insurance, as written by 
insurer’s medical examiner, did not authorize forfeiture of certificate, where in- 
sured disclosed correct information to examiner and insured’s district manager. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

3. INSURANCE. 


Subordinate lodge or local council of mutual benefit society is agent of 
supreme lodge or council, notwithstanding contrary declarations in by-laws. 

(For other cases, see Insurance, Dec. Dig. § 697.) 
4, INSURANCE. 


Restriction on agent’s power to waive conditions of mutual benefit society’s 
contract or manner of waiver is condition which may be waived. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 
5. INSURANCE. 


General agent empowered to solicit insurance, receive and forward application, 
receive and deliver policy, and collect premium, may waive condition of policy, 
notwithstanding contrary provisions in policy and employment contract. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

6. INSURANCE. 


Evidence held sufficient to take to jury question whether condition that bene- 
fit certificate should not be effective until delivered to and signed by insured while 
in good health was waived by insurer. 

There was evidence that insurer’s district manager had authority to 
solicit memberships, take applications for benefit certificates, forward them 

to insurer’s head office, receive and deliver certificates, and receive assess- 

ments, dues, or premiums thereon, and that he delivered certificate to 

insured and received dues or assessments thereon with knowledge that 
insured had not signed certificate and was not in good health. 
(For other cases, see Insurance, Dec. Dig. § 825[1].) 
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7. INSURANCE. 

Evidence held not to show collusion between insured and insurer’s agent to 
practice fraud on insurer in procuring issuance of certificate to one not in good 
health at time of application. 

(For other cases, see Insurance, Dec. Dig. § 819[3].) 

8. INSURANCE. 

Instructions to find for defendant in action on benefit certificate, if defendant 
or its agent had no knowledge of falsity of insured’s answers to questions in 
application, held properly refused. 

The refused instructions were to find for defendant, if insured falsely 
answered “No” to questions in application as to whether she had ever 
been inmate of sanitarium, asylum, or hospital and had been under care of 
or consulted physician or surgeon within five years, and defendant or its 
agent had no knowledge that such answer was untrue when policy was 
issued. 

(For other cases, see Insurance, Dec. Dig. § 826[1].) 

Appeal from Appellate Court, Fourth District, on Appeal from the Circuit 
Court, Madison County; Jesse R. Brown, Judge. 

Action by Henry W. Niemann against the Security Benefit Association. From 
a judgment of the Appellate Court, affirming a judgment for plaintiff, defendant 
appeals. 

\ffirmed. 

Terry, Gueltig & Powell, of Edwardsville, and A. W. Fulton and Joseph F. 

Sheen, both of Chicago, for appellant. 

Wesley Lueders, of Granite City, for appellee. 

Duncan, J. 

Appellee, Henry W. Niemann, the beneficiary named in a benefit certificate 
issued by appellant, the Security Benefit Association, a mutual benefit society, on 
the life of Anna M. C. Niemann, the wife of appellee, recovered a judgment for 
$1,000 and costs against appellant in a suit on said benefit certificate in the circuit 
court of Madison county. The Appellate Court for the Fourth District affirmed 
the judgment and allowed a certificate of importance and an appeal to this court. 

Appellant is a mutual benefit society having its home office at Topeka, Kan., 
and having various local councils in this state, one of which is located at Granite 
City. On or about April 9, 1928, the insured, Anna M. C. Niemann, the wife of 
appellee, signed an application for membership in the Granite City council of ap- 
pellant and a benefit certificate of $1,000. The application contained a large number 
of questions as to the health and family history of the insured. an answers to 
the questions in the application were written therein by Dr. G. B. M. Erwin, a 
medical examiner for the appellant, and the application was den signed by the 
insured. The benefit certificate was issued under date of April 11, 1928, and was 
delivered to the insured on or about April 16, 1928, by J. R. De Bow, the district 
manager of appellant. Appellee was named as beneficiary in the benefit certificate. 
The insured died of chronic nephritis on August 26, 1928. Proof of death was 
duly made by appellee and payment on the benefit certificate to him was refused 
by appellant. 

The amended declaration of appellee consisted of the common counts and a 
special couint, in which the benefit certificate was set out and declared on and in 
which it was alleged that premiums due on the certificate were paid to appellant 
and were accepted by it with full knowledge that the benefit certificate had not 
been signed by the insured and that the insured was not in good health. Appellant 
filed a plea of the general issue and four special pleas. In the first special plea a 
by-law of appellant was set out which provides that a “beneficiary certificate shall 
not become effective until manually delivered to the applicant while the applicant 
is in good health and the assessment and dues for the month in which the cer- 
tificate is delivered have been paid and said beneficiary certificate signed by the 
applicant while in good health,” and it was alleged that the. insured was not in 
good health when the benefit certificate was delivered. In the second special plea 
it was alleged that the benefit certificate was obtained by false representations of 
the insured, who by the application for the certificate warranted that she was in 
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sound physical and mental condition, when, as a matter of fact, on the date of the 
application she was not in a sound physical condition of health. In the third 
special plea it was alleged that by the application signed by the insured she 
represented and warranted that she had never been an inmate of any asylum, 
sanitarium, or hospital, when, as a matter of fact, she had been an inmate of a 
sanitarium or hospital for care or treatment on account of personal physical ail- 
ments. In the fourth special plea it was alleged that by the application signed by 
the insured she represented and warranted that she had not been under the care 
of or consulted any physician or surgeon within five years, when, as a matter of 
fact, she had within five years preceding the making of the application been 
under the care of and consulted a physician and surgeon. By replication to these 
special pleas appellee alleged that the benefit certificate was not fraudulently 
obtained, but that it was delivered to insured by appellant with full knowledge that 
she was not in good health, had been an inmate of a sanitarium or hospital for 
treatment for certain physical ailments and had been under the care of a physician 
or surgeon for treatment for a certain physical ailment within the five years pre- 
ceding the making of the application, and that premiums on the benefit certificate 
were accepted from the insured by appellant with full knowledge that the insured 
was not in good health when the policy was delivered to her. 

The application of the insured for the benefit certificate contained questions 
No. 14 and No. 16, as follows: “Have you ever been an inmate of any asylum, 
sanitarium or hospital?” “Have you been under the care of or consulted any 
physician, surgeon or practitioner of any school concerning yourself within the 
past five years?” The answer to each of these questions as written in the applica- 
tion was “No.” The application above the signature of the insured contains the 
following: “I hereby warrant that no person except the medical examiner and 
myself were present when this application was being filled out; that I verify the 
answers to questions 8 to 21, inclusive, as written, and the same are true and 
correct.” The application above the signature of the insured concludes with the 
following: “As a consideration for the acceptance of this application and the 
issuance to me of the beneficiary certificate by the Security Benefit Association, I 
warrant that the foregoing answers and statements are true, full and correct, and 
I agree that said answers and statements shall be held to be warranties. I further 
agree, if accepted as a member of the order, that this application shall be con- 
sidered a part of my beneficiary certificate and that I will be bound and my mem- 
bership contract governed in all respects by the constitution and laws of the 
Security Benefit Association. * * * As a further consideration for the accept- 
ance of this application and issuance of a beneficiary certificate to me, I warrant 
that I am now in sound physical and mental condition of health.” 

The benefit certificate provides that it was issued in “consideration of the 
statements, answers and agreements in the application of the member, which by this 
contract are made warranties”; that the certificate, “together with the charter and 
constitution and laws of the society * * * and the anplication for membership 
and medical examination signed by the member, * * * shall constitute the 
agreement between the member and the society”; that the “certificate shall not be 
in force and effect until all the requirements of the association’s laws have been 
fulfilled, the required assessments paid and the certificate signed by the applicant 
in person during the applicant’s good health.” At the bottom of the certificate 
appears the following: “This certificate delivered to me the 16th day of April, 
1928, and accepted subject to all provisions and conditions set forth in this 
certificate and the constitution and laws of the Security Benefit Association.” 
Underneath this is a line for signature, under which is the word “Member.” 
There is no signature on this line, but to the left of and below the line, 
under the word “Witness” appears the signature “J. F. De Bow.” There 
was also introduced in evidence section 96 of the by-laws of appellant, which 
reads, in part, as follows: “Such beneficiary certificate shall not become ef- 
fective until manually delivered to the applicant while the applicant is in good 
health and the assessment of dues for the month in which the certificate 1s de- 
livered have been paid and said beneficiary certificate signed by the applicant while 
in good health: Provided, that under no circumstances shall any officer of the 
council, or any member of the association or person whomsoever, deliver a bene- 
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ficiary certificate to or collect an assessment and dues thereon from any applicant 
who is not in good health. A certificate delivered in violation of these provisions 
shall be void and of no effect.” 

The testimony of appellee was in substance as follows: Before his wife made 
the application on which the benefit certificate was issued, a Mrs. McCormick had 
been soliciting him and his wife to join the appellant society. On or about April 9, 
1928, J. R. De Bow, district manager of appellant, and Dr. Erwin, came to wit- 
ness’ home in Granite City to take his wife’s application. Witness, his wife, his 
daughter-in-law, and Mrs. Fred Reiske were present. Dr. Erwin sat at a table or 
desk with the application before him. He and De Bow asked Mrs. Niemann ques- 
tions, and as she answered them Dr. Erwin made entries on the application. Mrs. 
Niemann wrote no answers to any questions in the application. Dr. Erwin asked 
her the question, “Have you ever been an inmate of any asylum, sanitarium or 
hospital?” and she answered that she had been in Barnes’ Hospital, in St. Louis, 
about a year before, for treatment for kidney trouble. He asked the question, 
“Have you ever been under the care of or consulted any physician, surgeon or 
practitioner of any school concerning yourself within the period of five years?” 
She answered that she had just come back from Collinsville, where she had been 
to see a doctor, and had medicine in her hand; that she had also consulted Dr. 
Boyce and Dr. Oatman, and had been treated by Dr. Caulk, of St. Louis, and that 
her ailment was kidney trouble. De Bow asked, “Mrs. Niemann, you are doing 
your housework, ain’t you?” She replied, “Yes.” De Bow said, “That is fine.” 
Either De Bow or Dr. Erwin asked the questions: “Have you ever applied for 
membership in any life insurance company, society or association and been re- 
jected or action postponed?” “What company, society or association, and when?” 
Mrs. Niemann told them that she had been rejected by the Lutheran Association. 
Dr. Erwin did not make any physical examination of her that day or at any other 
time. He did not take her temperature or blood pressure. No other person made 
any physical examination of her. After all the questions in the application had 
heen asked and were answered by Mrs. Niemann, Dr. Erwin laid the application 
on the table and asked her to sign it, and she did so without having read it or 
having had it read to her. After some further conversation De Bow got up and 
asked, “Mrs. Niemann, didn’t you forget something?” Mrs. Niemann then handed 
to De Bow $2.50-as her initiation fee and said, “I am insured now?” and De Bow 
replied, “Yes, sir; if you die to-night your insurance is good.” A few days later 
De Bow again came to witness’ house and handed Mrs. Niemann the benefit cer- 
tificate, saying, “Here is your policy Mrs. Niemann, and I am ready to insure 
Henry.” He did not tell her that there was anything further for her to do in re- 
gard to the policy. The premiums on the benefit certificate of $3.35 a month were 
paid thereafter until the death of Mrs. Niemann. 

The testimony of appellee concerning the circumstances under which the ap- 
plication was made and the answers given by Mrs. Niemann to the questions 
asked of her was corroborated by the testimony of Mrs. Fred Reiske. Dr. Erwin, 
and De Bow, as witnesses for appellant, denied that the answers to the questions 
in the application as given by Mrs. Niemann were different from the answers 
written in the application. Other evidence for appellant showed that at the time 
the application was made Mrs. Niemann was, and had been for several years, af- 
ficted with chronic nephritis and hypertension. At the close of the evidence for 
appellee, and again at the close of all the evidence, the appellant made a motion 
for a directed verdict in its favor, and these motions were denied. 

|1, 2] It is contended by appellant that, in the absence of any artifice, trick, 
or subterfuge to prevent the applicant reading the application, the beneficiary is 
estopped from showing that the applicant did not read it before signing it and is 
hound by it even if it was not read by the applicant. In Guter v. Security Benefit 
\ss’n, 335 Ill. 174, 166 N. E. 521, a suit was brought on a benefit certificate issued 
by the appellant in this case, and the defense was that the answers to questions 
in the application were false and that the information in the application was war- 
ranted to be true. The trial court sustained an objection to evidence offered by the 
plaintiff to show that the answers to the questions in the application were written 
therein by the defendant’s medical examiner; that true answers to the questions 
Were given to the medical examiner by the applicant; and that the application was 
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signed by the applicant without having read it. This court held in that case that 
the trial court erred in sustaining the objection to the evidence offered because an 
insurer is not permitted to insist that statements in an application are warranties, 
the falsity of which forfeits the policy, where such statements are those of the 
agent of the insurer put into the application by him in lieu of the facts disclosed 
to him by the insured. The evidence for the appellee in the case now before us 
is to the effect that, at the time her application was made, the insured disclosed 
to the medical examiner and the district manager of the appellant the correct in- 
formation as to her state of health and as to her having been in a hospital and 
under the care of various physicians for treatment. Since notice to the agent of 
an insurer, at the time an application for insurance is made, of facts material to 
the risk is notice to the insurer which will prevent it from insisting upon a for- 
feiture because of such facts, there was no error committed in refusing the per- 
emptory instruction for the appellant because the answers to questions in the 
application as written by the medical examiner were false. Royal Neighbors of 
America v. Boman, 77 Ill. 27, 52 N. E. 264, 69 Am. St. Rep. 201. 

[3-6] It is contended by appellant that the provision of the by-laws of the 
appellant, which was made a part of the contract between the parties, that the 
certificate should not be in force and effect until delivered to and signed by the 
insured while in good health was a condition precedent to any liability by the 
appellant on the certificate and a condition that was not waived, because the by-laws 
of appellant expressly prohibited any officer, council, or member of appellant from 
delivering a benefit certificate to, or collecting any assessment or dues thereon 
from, an applicant who was not in good health. A subordinate lodge or local 
council or a mutual benefit society 1s the agent of the supreme lodge or council 
notwithstanding declarations of the by-laws of the lodge or society to the con- 
trary, and a restriction upon the power of an agent to waive any of the conditions 
of a contract of the society or upon the manner of their waiver is itself a con- 
dition which may be waived. Dromgold v. Royal Neighbors, 261 Ill. 60, 103 N. E. 
584; Zeman v. North American Union, 263 Ill. 304, 105 N. E. 22; Guter v. 
Security Benefit Ass’n, supra. A general agent clothed with power to solicit insur- 
ance, receive the application and forward it to the company, receive and deliver 
the policy and collect the premium, has power to waive a condition of the policy 
notwithstanding that power is negatived by provisions. in the policy and his con- 
tract of employment. Hancock Mut. Life Ins. Co. v. Schlink, 175 Ill. 284, 51 N. E. 
795. In this case there is no question that De Bow, the district manager 1n charge 
of local councils of appellant in Madison and St. Clair counties, had authority 
to solicit persons to become members of the society and take out benefit certifi- 
cates, to take their applications for such certificates and forward such applications 
to appellant's head office, and to receive and deliver to applicants such certificates 
and receive the assessments or dues or premiums thereon. There is no question 
but that he did deliver the benefit certificate to Mrs. Niemann and receive from 
her the dues or assessments on the certificate for the current month without having 
had her sign the certificate and knowing that she had not done so. The evidence 
for appellee tended to show that De Bow, at the time he delivered the certificate, 
knew she was not in good health. There is ample proof in the record that the 
condition of the policy that it should not go into effect until delivered to and 
signed by the insured while in good health was waived by appellant, and the court 
did not err in denying the motion for an instructed verdict on that ground. 

[7] Appellant also contends that the evidence for appellee, if taken as true, 
establishes that there was collusion between the insured and appellant’s agents to 
practice a fraud on appellant in procuring the benefit certificate to be issued. No 
plea was filed by appellant setting up the defense of collusion between the insured 
and appellant's agents im making the application on which the certificate was 
issued, and it appears from the record that appellant did not try the case on any 
such theory in the trial court. Besides, the evidence in this case does not conclu- 
sively establish that there was collusion between the insured and appellant's 
agents to practice a fraud on appellant in procuring the benefit certificate to be 
issued. Had an issue been made on the question of collusion between the insured 
and appellant’s agents the jury would have been warranted in finding against ap- 
pellant on that issue. 
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[8, 9] No instructions were given to the jury at the request of appellee. Ap- 
pellant submitted seven instructions, four of which were given and three refused. 
The first of the refused instructions would have informed the jury that, if the 
insured answered “No” to the question in the application, “Have you ever been an 
inmate of a sanitarium, asylum or hospital?” and such answer was false, and “the 
defendant or its agents had no knowledge at the time of the issuance of said 
policy that the answer to said question was untrue,” then they should find for the 
defendant. The second refused instruction is substantially the same at the first, 
except that it sets out the question as to whether the applicant had been under 
the care of or consulted a physician or surgeon, instead of the question referred 
to in the first refused instruction. Both of these instructions were properly re- 
fused because they told the jury that, if appellant or its agents had no knowledge 
of the falsity of the answers, the verdict should be for appellant. The words of 
the instructions are, the “defendant or its agents” and not the “defendant and its 
agents,” and the jury might have interpreted these instructions as meaning that 
the knowledge of appellant’s agents as to the falsity of the answer did not bind 
appellant unless such information was communicated to its home office. The third 
refused instruction was, that, if the policy of insurance sued on was issued upon 
an application in which the insured warranted that she was in good health, when, 
as a matter of fact, she was not in good health, then there could be no recovery 
unless appellant or its agents knew of the insured’s unsound physical condition at 
the time the policy was issued. There was no reversible error in refusing this 
instruction, because the first instruction given tod the jury instructed them to the 
same effect as they would have been instructed by the third refused instruction. 
The first instruction given informed the jury that, unless they believed from the 
evidence that appellant or its authorized agents had knowledge that the applicant 
was not in good health at the time of the delivery of the policy, then appellee 
could not recover. 

The judgment of the Appellate Court for the Fourth District is affirmed. 

Judgment affirmed. 


CROCKER v. CROCKER et al. 
Court .of Appeals of Kentucky. Oct. 7, 1932. 
53 Southwestern Reporter (2d) 356. 
1. INSURANCE. 


Payment of insurance under facility of payment clause does not affect bene- 
cial interest in fund, but payee holds fund for benefit of beneficiaries. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Appeal from Circuit Court, McCracken County. 

Action by Bessie Crocker against Robert Crocker, wherein plaintiff’s attorney, 
L. B. Alexander, was also given judgment against defendant for attorney’s fee. 
From judgment for plaintiff, defendant appeals, and also asks the court to reverse 
judgment in favor of plaintiff’s attorney. 

Appeal as to judgment for attorney’s fee dismissed for lack of jurisdiction; 
judgment as to Bessie Crocker reversed for further proceedings 

3en S. Adams, of Paducah, for appellant. 

L. B. Alexander, of Paducah, for appellees. 

Rees, J. 

Appellant, Robert Crocker, and appellee Bessie Crocker were married in 1904. 
They separated in 1908, and appellant later obtained a divorce and custody of 
their two children, John F. Crocker and Jesse Crocker. Appellant again married, 
and has eight children by the second marriage. 

In 1922 the Prudential Insurance Company of America issued to John F. 
Crocker a policy of insurance whereby it insured his life in the sum of $230, and 
in 1925 it issued him a policy for $416. Each policy provided that its proceeds 
should be paid to the insured’s executor or administrator, unless payment should 
be made under the facility of payment clause, which provided that the insurer 
might make payment to any relative by blood or connection by marriage of the 
insured or to any person appearing to the company to be equitably entitled to the 
proceeds of the policy by reason of having incurred expense on behalf of the 
insured for his burial. In 1928 the insurance company promulgated a rule that 
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holders of policies similar to the policies issued to John F. Crocker should be en- 
titled to double indemnity in case of death by accident. 

John F. Crocker was accidentally killed on September 15, 1930, by coming in 
contact with an electric wire, the property of the Kentucky Utilities Company, 
and on the following day the insurance company paid to appellant $1,322.36. Ap- 
pellant thereafter qualified as administrator of his son’s estate, and collected $3,000 
from the Kentucky Utilities Company in settlement of all claims for his son’s 
death. Out of the sum paid to him by the insurance company he paid the burial 
expenses amounting to $228 and to the coroner $12. He failed to pay the balance 
to himself as administrator, and on January 20, 1931, the appellee Bessie Crocker 
brought this action for the use and benefit of her deceased son’s estate to require 
Robert Crocker to account for the sum paid to him by the insurance company. 
She alleged in her petition that John F. Crocker died intestate, and that she and 
Robert Crocker, the deceased’s mother and father respectively, were his only 
heirs at law, and that she was entitled to one-half of his estate. 

Appellant’s defenses presented in an answer and an amended answer were: 
(1) That he obtained title to the proceeds of the insurance policies of the insured 
when they were paid to him under the facility of payment clause; and (2) that 
the estate of John F. Crocker was indebted to him for the funeral bill of $228 a 
coroner’s fee of $12, the premiums on the policies which had been paid by him, 
and for board and lodging for 4% years at $7 a week, which the deceased had 
agreed to pay after he reached the age of 21 years. 


A trial was had, and at the conclusion of all the evidence the court instructed 
the jury to find for the plaintiff in the sum of $1,060.76, being the amount sued 
for, less $228 funeral bill, $12 coroner’s fee, and $21.60 premiums on policies, the 
amount paid by the defendant. It was adjudged that the estate of John F. 
Crocker, deceased, recover of Robert Crocker the sum of $1,060.76, and from 
that judgment Robert Crocker has appealed. 

On motion of the plaintiff, her attorney, L. B. Alexander, was allowed $150 
for his services, and he was adjudged a lien on the funds in appellant’s hands. 
He has been made a party to this appeal, and this court is asked to reverse the 
judgment making the allowance to him. 


[1] Appellant cites Jones’ Administrator v. Prudential Life Insurance Com- 
pany of America, 225 Ky. 238, 8 S.W.(2d) 412, in support of his contention that 
he acquired title to the fund when the insurance company elected to pay the in- 
surance to him under the facility of payment clause. That case involved a con- 
troversy between a claimant and the insurance company where the insurance com- 
pany had made payment to the wife of the insured, and it was held that, under 
the facts presented, the company was protected. The chief purpose of the facil- 
ity of payment clause is for the convenience and protection of the insurer. Such 
payment to one appointed to receive it does not change the beneficial interest in 
the fund. Appellant was a member of the class of persons to whom the insurance 
company was authorized to make payment under the facility of payment clause, 
but payment to him only made him the agent for those legally entitled to the 
fund. As was said in Metropolitan Life Insurance Comsany vy. Hightower, 211 
Ky. 36, 276 S. W. 1067, 1065, 44 A. L. R. 1158: “The fact that he was a member 
ef the class to whom payment might be made at the option of the insurer did not 
enlarge his rights, but only permitted payment to he made to him in a representa- 
tive capacity.” 

{2, 3] Considerable evidence bearing on the issue as to the existence of a con- 
tract between appellant and his deceased son whereby the latter agreed to pay 
the former for his board and lodging was introduced. The trial court was of the 
opinion that appellant failed to produce sufficient evidence tending to show the 
existence of such a contract to authorize a submission of that question to the 
jury, and peremptorily instructed the jury to find against him. Where a child 
more than 21 years of age lives with his or her parent or parents, the presumption 
is that they live together as a matter of mutual convenience, and that services 
rendered one to the other are gratuitous. This presumption may be overcome by 
evidence showing the existence of a contract between the parties for payment 
for the services, but, as has been said in numerous cases, to establish such a con- 
tract stricter proof is required than in a case of an ordinary contract. 
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[4] The law governing the right of one to recover for services rendered to 
another, where the relation of the parties is such as to raise the presumption of 
gratuity, was elaborately reviewed in the recent case of Kellum v. Browning’s 
Administrator, 231 Ky. 308, 21 S.W.(2d) 459, where numerous authorities are 
collated. It was held in that case that the agreement of the beneficiary to pay for 
services rendered to him by another might be established and presumption of 
gratuity overcome by proof that the services were actually rendered by one party 
with expectation of receiving compensation and accepted by the other party to the 
contract with intention to pay, though the amount was not agreed upon. 

[5] Briefly sated, the facts having a bearing on the existence of a contract 
between the appellant and his deceased son are these: John F. Crocker after 1916 
lived with his grandmother and appellant’s mother, Mrs. Alma Kreutzer, who 
conducted a boarding house in Paducah. In 1926 or 1927 appellant and his family 
moved into his mother’s home. John F. Crocker continued to live there until his 
grandmother’s death in April, 1929, and thereafter with his father. There is some 
evidence that Alma Kreutzer was an invalid during the last few years of her life 
and unable to look after her affairs, and that appellant moved into her home for 
the purpose of taking care of her and conducting the boarding house, and that he 
paid the expenses incident to its operation. 

Jesse Crocker, a brother of John F. Crocker, testified that on a number of 
occasions just after his brother became 21 years old he heard conversations be- 
tween his father and the decedent in which the appellant demandcd that the 
decedent should pay for his board, and the latter agreed that he would. On one 
occasion he heard appellant say to decedent, “Johnny, you’re 21 years old. I have 
got a large family to support and you will have to pay board,” and decedent said, 
“All right.” Ethel McDonald, a servant in the home for a number of years, and 
Mrs. Benny Price, a boarder, testified that they heard similar conversations be- 
tween appellant and his son. There was some proof of an express contract, and, 
taken as a whole, the proven facts and circumstances were such that the jury 
might infer that both the appellant and his son expected and understood that com- 
pensation would be made. There was a dispute in the evidence whether prior to 
Alma Kreutzer’s death the board and lodging was furnished to John F. Crocker by 
her or by the appellant, but that was a question for the determination of the jury. 
We think there was sufficient evidence to authorize a submission of the case to the 
jury, and that the court erred in sustaining appellee’s motion for a peremptory 
instruction. 

[6] The appeal as to L. B. Alexander involves less than $200, and as to him 
the appeal must be dismissed for lack of jurisdiction. 

The judgment as to Bessie Crocker is reversed for further proceedings con- 
sistent herewith, and as to L. B. Alexander the appeal is dismissed. 


EDMOND v. UNITY INDUSTRIAL LIFE INS. CO., Inc. No. 4364. 
Court of Appeal of Louisiana. Second Circuit. June 10, 1932. 
144 Southern Reporter 189. 
INSURANCE. 

Evidence sustained insurance agent’s recovery of refund on cash bond given 
in lieu of fidelity bond as against contention that agent failed to properly inspect 
applicant, resulting in loss to insurer. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

Appeal from City Court of Shreveport, Parish of Caddo; Percy N. Browne, 
Acting Judge. 

Suit by Charles M. Edmond against the Unity Industrial Life Insurance Com- 
pany, Incorporated, wherein defendant filed a demand in reconvention. From the 
judment, defendant appeals. 

Affirmed. 

Bryan E. Bush, of Shreveport, for appellant. 

A. A. LeRosen, of Shreveport, for appellee. 

PALMER, J. 


_This is a suit to recover the sum of $116.36, with interest, which plaintiff 
claims is due him as a refund on a cash bond he put up with defendant in lieu 
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of a fidelity bond. Plaintiff alleges that, while in the employ of the defendant 
company, as agent and collector, he was required to deposit a cash bond with the 
defendant, “equal to 150% of the debit values of his collection route,” with the 
agreement that this deposit was to be refunded him by defendant within thirty 
days after termination of his connection with said company; and that he was 
given the right to remit 15 per cent. of his debit values in cash at the time of the 
said requirement, and thereafter to deposit with defendant 5 per cent. of said 
debit values weekly until he had deposited the said 150 per cent.; and that the 
said bond was given merely to guarantee that he would pay in to the company the 
proceeds of all collections he made for the company. 

Plaintiff further alleges that his contract with defendant was terminated on 
or about the 13th day of May, 1929, at which time his said cash bond deposit 
amounted to $116.36, the amount demanded in this suit, which sum defendant had 
refused to refund to him, notwithstanding he checked out at the time his said 
contract was terminated without being indebted to the defendant in any way. 

He further alleges that, under his agreement covering the said cash bond 
deposit, he is entitled to interest on the amount of said deposit at.the rate of 3 
per cent. per annum from March 23, 1929. 

Defendant joined issue in the case by entering a general denial. In the 
alternative, it pleads that the condition of the said cash bond deposit required of 
plaintiff the duty of complying with the rules and regulations of the company in 
the discharge of his work done in behalf of the defendant, and that plaintiff 
caused defendant to issue a policy on the life of Lessie L. Bass without having 
inspected the applicant for insurance, according to the rules and regulations of the 
company, and that, if plaintiff had discharged that obligation, defendant would not 
have issued the policy, on which it sustained a loss of $400 upon the death of said 
insured. 

Defendant further alleges that it was compelled to pay to the beneficiaries 
of said insured the sum of $400, and that, by virtue of plaintiff's breach of his 
obligation to defendant in writing said policy, he is indebted unto defendant in 
the amount of one-half the amount they paid the said beneficiaries, which they 
name as $200, the other $200, they allege, being charged to the superintendent of 
the company at Shreveport, because he too failed to comply with the regulations 
of the company by not inspecting the applicant for insurance. 

In defendant’s alternative plea, it alleges that it has a right to apply the said 
deposit plaintiff sues for on an offset to the $200 alleged to be due defendant by 
plaintiff, and that it is entitled to a judgment against plaintiff in reconvention 
in the sum of $83.64, representing the balance due it after said adjustment. 

The case was tried in the city court of the city of Shreveport, resulting in a 
judgment for plaintiff, as prayed for. While the judgment itself did not mention 
defendant’s reconventional demand, yet, in the written opinion of the court 
below, it is adjudged that defendant’s demands in reconvention be dismissed at its 
cost. From this judgment defendant prosecutes this appeal. 

Opinion. 

The evidence is undisputed that, as a matter of fact, plaintiff did deposit with 
the defendant the said sum of $116.36, and that defendant was to refund it, with 
3 per cent. per annum interest at the termination of plaintiff’s contract, unless, 
of course, defendant was entitled to withhold it in the exercise of its right of 
protection from losses it sustained and which were covered by plaintiff's guaranty. 
Plaintiff, therefore, clearly established his claim in chief, unless defendant des- 
troyed his proof in support of its claims of offset and reconvention. 

After defendant had filed its answer and set up its pleas of offset and recon- 
vention, plaintiff moved to strike out of defendant’s answer certain allegations 
pertaining to defendant’s claims of offset and reconventional demand for reasons 
substantially as follows: That such claims by defendant are independent of the 
main demand which plaintiff is prosecuting in this case, and is not incidental to or 
connected therewith, being entirely separate and distinct. Plaintiff, in its motion 
to strike out, also pleads that, if his said motion is not sustained, the said claims 
of defendant are barred by the prescription of one, three, and five years. 

When defendant offered its proof in support of its claim of offset and 
reconventional demand, plaintiff objected, stating as his objection the same reasons 
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as are set forth in his motion to strike out. The evidence was admitted by the 
trial judge, subject to the objection. 

In passing on the case, the trial judge did not specifically pass upon these 
objections, and, inasmuch as the evidence 1s in the record, although there subject 
to plaintiff’s objections, we too have followed the same course pursued by the 
trial judge, and find it unnecessary to pass on the said objections. We also find 
it unnecessary to pass upon the plea of prescription. 

As a matter of fact, defendant clearly failed to. sustain its charge that plain- 
tiff failed to properly inspect the applicant for insurance at the time the application 
was obtained or the policy was delivered. Without meeting the burden of proof 
in this regard, defendant’s said special pleas necessarily fall. The evidence, there- 
fore, not only fails to sustain these pleas of defendant, but, on the contrary, 
preponderates in favor of plaintiff that he discharged such responsibility at the 
time of securing the application. His undisputed testimony is to the effect that 
he did inspect her, just as he did in all cases, and that she did bear the appearance 
of good health at the time. This was all the company required. 

The death certificate in the record shows that the insured died on May 24, 
1928, of pulmonary tuberculosis. It appears that the policy was issued on May 
16, 1927, just about one year prior to the death of the insured. The same doctor 
who issued the death certificate testified that in his judgment the tuberculosis 
of which the insured died was contracted about six months prior to her death. 
He further testified that the insured died from peritonitis, resulting from child- 
birth, and that therefore she died of tuberculosis and peritonitis, but tuberculosis 
was the proximate cause. Defendant makes no effort to disprove the doctor’s 
testimony that the tuberculosis was acute in form and was contracted, in his 
opinion, about six months prior to her death. 

At any rate, we think the evidence preponderates in favor of the fact that 
plaintiff, at the time of securing this application, gave the insured such inspection 
and examination as he was capable of giving, and such as he usually gave in 
all such instances, and that she at the time appeared to be in good health. The 
evidence shows that she worked long after the insurance was issued. 

We are therefore of the opinion that the judgment of the trial court is correct, 
and it is accordingly affirmed; defendant appellant to pay all costs of appeal. 


DE MELLO v. JOHN HANCOCK MUT. LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Bristol. Nov. 30, 1932. 


183 Northeastern Reporter 255. 
1. INSURANCE. 

That insured met death from cause not set forth in exceptions in policies is 
not conclusive upon question of liability. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. ¢ ‘ ‘ 

Death of insured shot by Coast Guard when violating National Prohibition 
Act, held not sustained by “accidental means” within policies providing for acci- 
dental death benefit whenever insured sustained bodily injury solely through 
accidental means resulting in death (National Prohibition Act tit. 2, 26 [27 
USCA § 40]). i 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. INSURANCE. ; ; 

As respects recovery for insured’s death by accidental means, insured is 
presumed to have known that he might be killed when violating National Pro- 
hibition Act (National Prohibition Act tit. 2, § 26 [27 USCA § 40]; 14 USCA 
§68; 19 USCA § 481). 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 


Report from Superior Court, Bristol County; Joseph Walsh, Judge. 

Action by Laura De Mello against the John Hancock Mutual Life Insurance 
Company. Finding for defendant. On report. 

Judgment for defendant in accordance with terms of report. 

Minkin & Rusitzky, of New Bedford, for plaintiff. 


Cook, Brownell & Taber, of New Bedford, for defendant. 
Crossy, J. 





286 The Insurance Law Journal, Vol. 80 [Feb., 1933 


This is an action to recover upon two policies of insurance issued by the 
defendant upon the life of Jose De Mello, the husband of the plaintiff, in each 
of which she was named as beneficiary. The second policy contained the fol- 
lowing additional insurance: “Accidental Death Benefit Provisions. Upon re- 
ceipt of due proof that the Insured after attainment of age 15 and prior to the 
attainment of age 70, has sustained bodily injury, solely through external, violent 
and accidental means, occurring after the date of this Policy and resulting in 
the death of the Insured within ninety days from the date of such bodily injury 
while this Policy is in force, and while there is no default in the payment of 
premium, the Company will pay in addition to any other sums due under this 
Policy and subject to the provisions of this Policy an Accidental Death Benefit 
equal to the face amount of insurance stated in this Policy less the amount of 
any disability benefit which has become payable under this Policy on account of 
the same bodily injury, except as provided below. * * *” The same provision 
was incorporated in the first policy after it was issued. 

The case is submitted on an agreed statement of facts. It is recited therein 
that the policies were in force and the premiums had been paid at the time of the 
death of the insured, which occurred within a few hours after the bodily injuries 
resulting in death had been received. He was then twenty-nine years of age. 
Proof of death has been made to the defendant, and it has paid to the plaintiff 
the face amount of each policy, but it refuses to pay a like amount provided for 
under the provisions covering accidental death. 

It is agreed as follows: The deceased was a fisherman for a number of years 
and at the time of his death was a member of the crew of a boat called the 
“Lassgehn,” but he had no control in the navigation of the boat. Shortly after 
midnight of September 5, 1931, a Coast Guard picket boat, displaying the pendant 
and an ensign prescribed by Rev. Sts. § 2765, U. S. Code, title 14, § 68 (14 USCA 
§ 68), fired two warning shots from a rapid fire gun at the Lassgehn, and then 
fired a machine gun at its huli. The Lassgehn hauled to, and the insured was 
found inside the boat where he had been shot and mortally wounded by a machine 
gun bullet. The Lassgehn had sacks of liquor aboard which it was attempting 
to smuggle in violation of the federal law. The Coast Guard did not intend to 
kill or wound the insured, and the machine gun shots were fired at the hull of 
the boat to disable it and cause it “to be hauled to.” The death of the insured 
occurred under circumstances not covered by any of the exceptions set forth in 
the policies. 

The plaintiff's first, second, third, eighth and ninth requests were given. The 
others were refused. The defendant’s six requests were given, the fourth being 
as follows: “The insured having at the time of his injury and death been en- 
gaged in a violation of the law of the United States and there having been a 
direct causal connection between such violation and the injury and death of the 
insured, the plaintiff cannot recover.” 

The question presented for decision is whether or not the insured “sustained 
bodily injury, solely through external, violent and accidental means * * * result- 
ing in * * * [his] death,” within the meaning of the policy. The insured at the 
time of his death was acting in violaton of a statute of the United Stattes (Act 
of Congress of October 28, 1919, c. 85, title 2, § 26, 41 U. S. Sts. at Large, 315 
[27 USCA § 40]) which provides that “When the commissioner * * * or any 
officer of the law shall discover any person in the act of transporting in violation 
of the law, intoxicating liquors in any * * * water * * * it shall be his duty to seize 
any and all intoxicating liquors found therein being transported contrary to law. 
Whenever intoxicating liquors transported or possessed illegally shall be seized 
by an officer he shall take possession of the * * * water craft * * * and shall arrest 
any person in charge thereof. * * *” 


It is provided by Act of Congress of September 21, 1922, c. 356, title 4, part 
5, § 581, 42 U. S. Sts. at Large, 989 (19 USCA § 481), that “officers of the customs 


or of the Coast Guard, and agents or other persons 
of the Treasury, or appointed for that purpose in writing by a collector may 
at any time go on board of any vessel or vehicle at any place in the United 
States or within four leagues of the coast of the United States, without as well 
as within their respective districts, to examine the manifest and to inspect, 
search, and examine the vessel or vehicle, and every part thereof, and any person, 


authorized by the Secretary 
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trunk, or package on board, and to this end to hail and stop such vessel or vehi- 
cle, if under way, and use all necessary force to compel compliance, and if it 
shall appear that any breach or violation of the laws of the United States has 
been committed, whereby or in consequence of which such vessel or vehicle, or 
the merchandise, or any part thereof, on board of or imported by such vessel or 
vehicle is liable to forfeiture, it shall be the duty of such officer to make seizure 
of the same, and to arrest, or, in case of escape or attempted escape, to pursue 
and arrest any person engaged in such breach or violation.” 

U. S. Rev. Sts. § 2765, U. S. Code, title 14, § 68 (14 USCA § 68), reads: 
“Whenever any vessel liable to seizure or examination does not bring-to, on 
being required to do so, or on being chased by any cutter or boat which has 
displayed the pendant and ensign prescribed for vessels in the Coast Guard, the 
master of such cutter or boat may fire at or into such vessel which does not 
bring-to, after such pendant and ensign has been hoisted, and a gun has been 
fired by such cutter or boat as a signal; and such master, and all persons acting 
by or under his direction, shall be indemnified from any penalties or actions for 
damages for so doing. If any person is killed or wounded by such firing, and 
the master is prosecuted or arrested therefor, he shall be forthwith admitted to 
bail.” 

{1] It is not contended by the defendant that the bodily injury and death 
of the insured were not incurred through external and violent means, but it 
contends that they were not “accidental” as that word is used in the policies. 
The circumstance that the insured met his death from a cause not set forth in 
the exceptions in the policies is not conclusive upon the question of liability. 
It was said by Knowlton, C. J., in Davis v. Supreme Council of Royal Arcanum, 
195 Mass. 402, at page 407, 81 N. E. 294, 295, 10 L. R. A. (N. S.) 722, 11 Ann. Cas. 
777: “It is settled upon sound principles, and by a great weight of authority, 
that, even if an ordinary policy of life insurance contains no provision in regard 
to death by suicide, there is no liability under it to the legal representatives of 
the insured, if death is intentionally caused by himself when of sound mind.” 
Slocum v. Metropolitan Life Ins. Co., 245 Mass. 565, 567, 570, 139 N. E. 816, 27 
A. BR. 2557. 

[2, 3] We are of opinion that the bodily injury and death of the insured 
were not incurred by “accidental means” within the meaning of the policy. He 
was shot and killed while engaged in the transportation of intoxicating liquor in 
violation of a federal statute. He is presumed to have known that his act was 
illegal, that the boat containing the liquor might be fired upon by members of 
the Coast Guard, and that he might be killed. The insured knew that he was 
liable to be killed if those in control of the boat did not “bring-to” after the 
pendant and ensign had been hoisted, and a gun fired as a signal. We are of 


opinion that in these circumstances it would be contrary to public policy to 
permit a recovery. 


It was Held in Hatch v. Mutual Life Ins. Co., 120 Mass. 550, 21 Am. Rep. 541, 
that no recovery could be had on a policy of life insurance on the ground of 
public policy when the insured died as the result of an illegal operation to which 
she voluntarily submitted. In that case the policy contained a provision that 
if the insured died as the result of a violation of law, the policy would be void. 
The Amicable Society v. Bolland, 4 Bligh, N. S. 194, 211, decided by the House 
of Lords in 1830, was an action by assignees in bankruptcy to recover upqn a 
policy of insurance which provided for the payment of a certain sum upon the 
death of the insured to his executors, administrators or assigns. He was con- 
victed of forgery and for that offence was executed. The Lord Chancellor, in 
delivering the opinion, said: “It appears to me that this resolves itself into a 
very plain and simple consideration. Suppose that in the policy itself this risk 
had been insured against: that is, that the party insuring had agreed to pay a 
sum of money year by year, upon condition, that in the event of his committing 
a capital felony, and being tried, convicted, and executed for that felony, his 
assignees shall receive a certain sum of money—is it possible that such a contract 
could be sustained: Is it not void upon the plainest principles of public policy? 
Would not such a contract (if available) take away one of those restraints oper- 
ating on the minds of men against the commission of crimes? namely, the interest 
we have in the welfare and prosperity of our connexions. Now, if a policy of 
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that description, with such a form of condition inserted in it in express terms, 
cannot, on grounds of public policy, be sustained, how is it to be contended that 
in a policy expressed in such terms as the present, and after the events which 
have happened, that we can sustain such a claim? Can we, in considering this 
policy, give to it the effect of that insertion, which if expressed in terms would 
have rendered the policy, so far as that condition went at least, altogether void?” 

In Burt v. Union Central Life Ins. Co., 187 U. S. 362, 23 S. Ct. 139, 47 L. Ed. 
216, the insured took out a policy on his life payable to his wife, if living, other- 
wise to his executors, administrators or assigns; later he and his wife assigned 
one-half interest to the plaintiffs as creditors of the assignors. The wife of the 
insured and all their children died intestate and the insured conveyed his re- 
maining interest in the policy to the plaintiffs, who were his sole surviving heirs. 
Afterwards he was convicted of the murder of his wfe, and was executed. Mr, 
Justice Brewer, speaking for the court, said at pages 365, 366 of 187 U. S. 23 S. Ct. 
139, 140: “It cannot be that one of the risks covered by a contract of insurance 
is the crime of the insured. Therc is an implied obligation on his part to do 
nothing to wrongfully accelerate the maturity of the policy. Public policy for- 
bids the insertion in a contract of a condition which would tend to induce crime, 
and as it forbids the introduction of such a stipulation it also forbids the en- 
forcement of a contract under circumstances which cannot be lawfully stipulated 
for.” In the opinion in that case, Hatch v. Mutual Life Ins. Co., 120 Mass. 550, 
21 Am. Rep. 541, the Amicable Society v. Bolland, supra, Mutual Life Ins. Co. y. 
Armstrong, 117 U. S. 591, 6 S. Ct. 877, 29 L. Ed. 997, and Ritter v. Mutual Life 
Ins. Co. of New York, 169 U. S. 139, 18 S. Ct. 300, 42 L. Ed. 693, were cited with 
approval. The case at bar cannot be distinguished in principle from these 
cases; it is governed by them, and by Davis v. Supreme Council of Royal 
Arcanum, 195 Mass. 402, 81 N. E. 294, 10 L. R. A. (N. S.) 722, 11. Ann. Cas. 777, 
Slocum v. Metropolitan Life Ins. Co., 245 Mass. 565, 139 N. E. 816, 27 A. L. R. 
1517, Knights of Golden Rule, Supreme Commandry of, v. Ainsworth, 71 Ala. 
436, 46 Am. Rep. 332, Cottingham v. Weeks, 54 Ga. 275. 

The circumstances that the insured did not have control of the navigation 
of the boat, that the Coast Guard who fired the fatal shot did not intend to 
wound or kill, and that the policy contained no exception from liability if the 
insured met his death while engaged in the violation of law do not affect the 
result reached. 

We find no error-in the manner in which the judge dealt with the requests 
of the plaintiff and the defendant. In accordance with the terms of the report, 
the entry will be 

Judgment for the defendant. 


SCHOONOVER v. PRUDENTIAL INS. CO. OF AMERICA. No. 29012. 
Supreme Court of Minnesota. 
Nov. 25, 1932. = 
245 Northwestern Reporter 476. 


1. INSURANCE. 

Loan indebtedness on life policy held deductible from cash surrender value 
in determining period of automatic extended insurance, where policy and loan 
agreement provided for deducting indebtedness both from cash surrender value 
and from face of policy. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

2. INSURANCE. 

Provision for deducting loan indebtedness from cash surrender value in 
computing period of automatic extended insurance held not to constitute fore- 
closure, requiring preliminary notice of intention, where policy lapsed because of 
nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

4. INSURANCE. 

Provisions of life policy for deducting loan indebtedness from cash surrender 
value and also from face of policy in computing period of extended insurance 
held not to impose penalty or forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 
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6. INSURANCE. 

Insurance company’s loan to insured held so connected with and governed 
by policy as to warrant policy provision for deducting amount thereof from cash 
surrender value. 

(For other cases, see Insurance, Dec. Dig. § 369.) 


Syllabus by the Court. 

1. Under the life insurance policy here in question, providing that, upon 
default in the payment of any premium, within the time allowed for such pay- 
ment, and failure of the insured to surrender the policy, either for its cash sur- 
render value less any indebtedness to the company, or for a paid-up policy for 
the amount which such cash surrender value, less any such indebtedness, would 
pay for, the policy automatically became a paid-up term policy for such extended 
time as the cash surrender value, less the existing indebtedness, paid for at 
single premium term rates. 

2. The automatic extension so resulting was not a foreclosure of the loan or 
a forfeiture of the policy for nonpayment of the loan granted the insured on the 
policy. There was no attempt to foreclose the loan or to cancel the policy for 
nonpayment of the loan. The policy lapsed because of nonpayment of the prem- 
jum, and the policy provision for notice of intention to foreclose the loan did not 
apply. 

3. The policy did not provide for any notice of the due date or default in 
payment of premiums. Whether there was sufficient foundation for the evidence 
that such notice was given as customary was for the trial court. 

4. The evidence of nonpayment of the premiums was sufficient. 


5. The fact that the policy permitted the company to deduct from the cash 
surrender value the amount of the indebtedness, and also deduct said indebtedness 
from the amount of the extended insurance resulted in extended insurance for a 
longer time than if no deduction had been made from the face of the policy. 
Whether such deduction from the face of the policy, after first deducting the 
indebtedness from the cash surrender value, was permissible or not, the policy 
lapsed and terminated more than a year before the insured died. 


6. The provisions of this policy do not impose any penalty or any forfeiture. 


7. Records of the defendant company, made and kept in the usual course of 
business, were admissible in evidence, and the sufficiency of the foundation there- 
for was for the trial court. 

8. Any claim that the loan on the policy was an ordinary commercial or bank- 
ing transaction, not connected with or governed by the policy, in untenable. 

Appeal from District Court, Freeborn County; A. B. Gislason, Judge. 

Action by Juanita Schoonover against the Prudential Insurance Company of 
America. From an order granting palintiff’s motion for a new trial after directed 
verdict for defendant, defendant appeals. 

Reversed. : 

Oppenheimer, Dickson, Hodgson, Brown & Donnelly, of St. Paul, for ap- 
pelant. 

Meighen, Knudson & Sturtz, of Albert Lea, and Raymond N. Klass, of 
Cedar Rapids, Iowa, for respondent. 

OxsEN, J. 

Defendant appeals from an order granting plaintiff’s motion for a new trial 
after a directed verdict for defendant. 

The action is one to recover on a policy of life insurance issued by de- 
fendant, insuring the life of Joseph A. Schoonover, now deceased, wherein plain- 
tiff, a daughter of decedent, is the beneficiary. The policy is an ordinary life 
policy, with premiums payable semiannually. The policy was issued on January 
3, 1923, in the state of Iowa. It was for $1,000 life insurance, with the provision 
that $1,000 additional be paid in case the insured, while the policy was in force, 
died from bodily injury effected solely through external, violent, and accidental 
means. The semiannual premium was $24.07, payable January 3 and July 3 each 
year. The insured paid the premiums so provided up to and including the pre- 
mium due January 3, 1926. He made no further payments, and continued in de- 
fault until his death on July 6, 1929. On February 3, 1926, he borrowed from 





290 The Insurance Law Journal, Vol. 80 |Feb., 1933 


defendant the sum of $50 under the loan provisions of the policy, which loan he 
did not repay. 

The defense is that the policy had lapsed and wholly terminated because of 
the default in payment of premiums before the death of the insured. Plaintiff 
contends that, because of the provisions of the policy for extended insurance in 


case of default in payment of premiums, the policy was still in force at the time 
the insured died. 


[1] 1. The policy contract here in question requires the insured to pay a 
semiannual premium of $24.07 on January 3 and July 3 of each year, at defend- 
ant’s home office or to one of its authorized agents. It provides: “If any prem- 
ium be not paid when due * * * this Policy shall be void and all premiums for- 
feited to the Company, except as herein provided. The payment of any premium 
shall not maintain the Policy in force beyond the date when the next payment be- 
comes due except as to the benefits provided for herein after default in premium 
payment.” The usual grace period of 31 days for payment of premiums is pro- 
vided. 

Coming to the provisions referred to in the exceptions mentioned, we find 
certain provisions for payment of a cash surrender value, or, in the alternative, 
for a paid-up life policy for an amount which such cash surrender value will 
purchase, after the policy has been in force for three years. These provisions are 
not here in question, and need not be stated in detail. The cash surrender value 
and the amount of paid-up insurance which it will purchase is stated for each 
year in the table contained in the policy. We note in this connection that the 
amount to be paid to the insured under the cash surrender value provision is the 
stated cash surrender value less any indebtedness owing to the company, and, in 
case of a paid-up policy, the amount of such policy is to be reduced by the pro- 
portion that the total indebtedness bears to the stated cash surrender value. The 
policy further contains the general provision: “Any indebtedness to the Company 


on account of this Policy will be deducted in any payment or payments or in any 
settlement under the Policy.” 


The policy provision most directly applicable here reads as follows: “If this 
policy, having lapsed or become forfeited as specified in the clause, ‘Paid-up Life 
Policy,’ above, be not surrendered for its Cash Value or for a Paid-up Life 
Policy, the Company will put in force in lieu of this Policy, without any action on 
the part of the Insured, a non-participating Paid-up Term Policy for the full 
amount insured by this Policy, exclusive of Disability and Accidental Death Bene- 
fits, the date of such Paid-up Term Policy to be the due date as specified on the first 
page hereof to which premiums on this Policy have been paid, and to continue in 
force for the term indicated by the following table; provided, however, that the 
Insured shall not have the right to borrow on such Policy and that if there be any 
indebtedness to the Company on account of this Policy, the amount of such 
Paid-up Term Policy shall be the Face Amount of Insurance under this Policy 
less the amount of such indebtedness, and the term for which such Paid-up Term 
Policy shall run shall be changed to that term for which the Cash Surrender Value 
of this Policy herein specified, after deducting such indebtedness, will carry. the 
modified amount at Single Premium Term rates. The Paid-up Term Policy will 
be delivered on the legal surrender of this Policy.” 

Below, following that, is the table of cash surrender values, and, based 
thereon, the amount for which a paid-up policy would be issued and the time 
for which extended insurance would result. This table is headed as follows: 
“Table of Loan and Nonforfeiture Values. (Values subject to reduction on ac- 
count of any outstanding indebtedness as heretofore provided.)” 

Under the heading “Loan Provisions,” the policy provides: “If this Policy 
be continued in force, the Insured may borrow from the Company, without the 
consent of the Beneficiary, if any, named herein, with interest at the rate of six 
per cent, per annum, payable at the end of each policy year, on the sole security 
of this Policy, an amount up to the limit of the Cash Surrender Value herein- 
after specified after deducting therefrom all other indebtedness on account of this 
Policy, by making written application for the loan and assigning the Policy to 
the Company as security. Failure to repay any such indebtedness or to pay in- 
terest shall not avoid the policy unless the total indebtedness thereon to the 
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Company shall equal or exceed the loan value at the time of such failure, nor 
until one month after notice to that effect shall have been mailed by the Company to 
the last known address of the Insured, of the person to whom the loan was 
made, and of the assignee of record at the Home Office of the Company, if any. 
The Company reserves the right to defer any loan, other than to pay premiums 
on policies in the Company, for a period not exceeding ninety days after application 
for such loan.” 

In obtaining the loan of $50, the insured, in his signed loan agreement, ac- 
cepted by the defendant, agreed as follows: “That if said Policy shall lapse or 
become forfeited in any manner, the amount of said loan, including any unpaid 
Loan Insurance premiums, with interest accumulated and accrued thereon shall 
be deducted from any cash surrender value of the said Policy, or the said loan, 
including any unpaid Loan Insurance premiums, with interest accumulated and 
accrued thereon shall operate in accordance with the rules of the Company to 
reduce the amount of any paid-up life or endowment policy, or the amount of 
any paid-up pure endowment policy, or to reduce the term of extended. insur- 
ance or to reduce the amount and the term of extended insurance, as may be pro- 
vided by the terms of said Policy.” 

The following provision as to payment of the loan in installments appears: 
“The Company is willing to accept repayments of loans in instalments of $5 and 
upwards, which may be paid at any time while the policy is in force. Repayment 
of your loan will, in:case of your death, mean just so much more protection for 
your family when they may need it most.” 

The agreement contains the usual provision assigning to the company the 
policy and all profits and benefits due or to become due thereon, as security for 
the loan and interest thereon. 

When the decedent failed to pay the premium due July 3, 1926, either at that 
time or within the 31 days’ grace period, and failed to apply either for any cash 
surrender value or for any paid-up policy, the provision for extended insurance 
for the length of time that the cash surrender value of the policy, less any in- 
debtedness to the company, would carry the insurance for the amount in the 
policy provided, automatically took effect. By the policy provisions, the amount 
of such extended insurance is arrived at by deducting the amount of any indebt- 
edness to the company from the face amount of insurance under the policy. 

On July 3, 1926, the cash surrender value of the policy was $71.50. The 
amount of indebtedness owing the company was $51.18, leaving a net cash sur- 
render value of $20.32. This carried the policy, as extended insurance, in the 
amount of $948.82 for a period of one year and approximately 113 days, or up 
to October 24, 1927. The amount of $948.82 is arrived at by deducting the $51.18 
indebtedness from the face of the policy. If this deduction from the amount of 
the policy be not made, the extended insurance would expire some days before 
October 24, 1927. 

The court, at the close of the evidence, directed a verdict for defendant. On 
plaintiff's motion, the court granted a new trial on the ground that it had erred 
in so directing a verdict. 

The court, as disclosed by 1ts memorandum, was of the opinion that, by the 
provision of the policy for deducting the amount of the indebtedness from the 
cash surrender value and also deducting it from the face of the policy in fixing 
the amount of the extended insurance, there was a forfeiture of something, which 
constituted a penalty and could not be allowed; that the entire cash surrender 
value, without any deduction for decedent’s indebtedness, should have been 
applied in payment for extended insurance, and, when so applied, it extended 
the insurance beyond the time of the death of the insured. 

The policy, as well as the loan agreement, provides that, where there is such 
an indebtedness, it may be deducted both from the cash surrender value and 
from the face of the policy in figuring the length of time of the extended insur- 
ance. The reduction from the face of the policy has the effect of extending the 
insurance beyond the date to which it would extend if. the amount was not -so 
reduced. The extension operated automatically, without any action on the part 
of the insured or of the company. The company contends that, under the policy 
as well as under the loan agreement, the insured not, having surrendered his 
policy or made application for its cash surrender value or for any paid-up policy, 
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the policy lapsed and terminated at the expiration of the time for which the cash 
surrender value, less the amount of the indebtedness secured thereby, extended 
the insurance. 

The question narrows down to whether, under this policy, the loan indebtedness 
should be deducted from the cash surrender value in determining the time for 
which extended insurance automatically became effective. The weight of authority 
sustains such deduction when the policy so provides. Pacific Mutual Life Ins. 
Co. v. Davin (C. C. A.) 5 F.(2d) 481{ Mass. Mutual Life Ins. Co. v. Jones 
(C. C. A.) 44 F.(2d) 540; Omaha Nat. Bank v. Mutual Benefit Life Ins. Co. 
(C. C.) 81 F. 935; New York Life Ins. Co. v. Slocum (C. C. A.) 177 F. 842; Id, 
228 U. S. 364, 33 S. Ct. 523, 57 L. Ed. 879, Ann. Cas. 1914D, 1029; Federal Life 
Ins. Co. v. Kemp (C. C. A.) 257 F. 265; Langley v. Prudential Ins. Co. (D. C.) 
271 F. 776; Scheuer, Wise & Co. v. New York Life-Ins. Co., 203 Ala. 127, 82 
So. 157; Missouri State Life Ins. Co. v. Fry, 130 Ark. 419, 197 S. W. 700; Rife 
v. Union Central Life Ins. Co., 129 Cal. 455, 62 P. 48; Northwestern Mut. Life 
Ins. Co. v. Ross, 63 Ga. 199; Black v. Franklin Life Ins. Co., 133 Ga. 859, 67 
S. E. 79; Dibrell v. Citizens’ Nat. Life Ins. Co., 152 Ky. 208, 153 S. W. 428; 
Short’s Adm’x v. Reserve Loan Life Ins. Co. 175 Ky. 554, 194 S. W. 773; 
Emig’s Am’r v. Mutual Benefit Life Ins. Co., 127 Ky. 588, 106 S. W. 230, 23 
L. R. A. (N. S.) 828; Fidelity Mutual Life Ins. Co. v. Oliver, 111 Miss. 133, 71 
So. 302; Taylor v. New York Life Ins. Co., 197 N. Y. 324, 90 N. E. 964; Perry 
v. Prudential Ins. Co., 144 App. Div. 780, 129 N. Y. S. 751; Tate v. Mutual 
Benefit Life Ins. Co., 131 N. C. 389, 42 S. E. 892; Mills v. Nat. Life Ins. Co., 
136 Tenn. 350, 189 S. W. 691; Meserole v. Southwestern Life Ins. Co. (Tex. 
Civ. App.) 203 S. W. 1161; Stratton’s Adm’r v. New York Life Ins. Co., 115 
Va. 257, 78 S. E. 636; Alexander v. Northwestern Mutual Life Ins. Co. (Mo. 
App.) 290 S. W. 452: Algoe v. Pacific Mutual Life Ins. Co., 91 Wash. 324, 157 
P. 993, L. R. A. 1917A, 1237; Hull v. Northwestern Mutual Life Ins. Co., 39 
Wis. 397; Dewerthern v. Reserve Loan Life Ins. Co. (Mo. App.) 234 S. W. 1048. 

[2] 2. Plaintiff contends that this automatic extension amounts to a fore- 
closure or forfeiture of the policy for nonpayment of the loan, and that therefore 
thirty days’ notice of intention to so foreclose must be given as provided in the 
loan provisions of the policy. But this policy lapsed because of nonpayment of 
premiums, not because of any default in the payment of the loan. There has 
been no attempted foreclosure of the loan or cancellation of the policy for non- 
payment of the loan. 

[3] 3. It is also contended that the evidence does not show that any notice of 
the due date or default in payment of premiums was given the insured. The 
policy contains no provision requiring notice of nonpayment or due date of 
premiums. There is some evidence tending to show that it was the custom of 
the defendant company to mail notice of the due date of premiums, and that 
such custom was followed and notice given. Plaintiff objected to this evidence, 
but the court admitted it. Whether the foundation for such evidence was sufficient, 
and its probative force, were questions for the trial court. 


4. It is urged that the evidence as to nonpayment of premiums was insufficient. 
This evidence, with the letters from the company to the insured on August 5 
and September 15, 1926, and the letter of the insured to the company on January 
28, 1927, sufficiently shows notice and knowledge on the part of the insured of 
the nonpayment of the premium. The trial court held it sufficient. 


[4] 5. The one point which seems to have been considered decisive by the 
trial court on the motion for a new trial is that the provisions of the policy 
permitting deducting the unpaid loan from the surrender value, and also from the 
amount of the extended insurance, were penalty provisions and therefore invalid. 
As already noted, the effect of deducting the indebtedness of $51.18 from the 
face of the policy was to extend the insurance for a longer time than if no 
such deduction had been made. That would seem to have been a benefit rather 
than a detriment to the insured and beneficiary. Had loss occurred under this 
policy while the extended insurance was in force, the question might properly have 
been presented whether after deducting the indebtedness from the cash surrender 
value, such indebtedness could also be deducted from the amount of the insurance. 
Some courts hold that, by deducting the indebtedness from the cash surrender 
value, the indebtedness i¢ paid and the extended insurance for the balance of the 
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cash surrender value is for the full face value of the policy. Other cases hold 
that the indebtedness, where so provided in the policy, may properly be deducted, 
first, from the cash surrender value, and, second, from the amount of the extended 
insurance. In the present case where, on either theory, the insurance expired 
more than a year before the death of the insured, the question does not seem 
to be important. Such deduction is upheld in the cited cases of Pacific Mutual 
Life Ins. Co. v. Davin (C. C. A.) 5 F.(2d) 481, 483, Mass. Mutual Life Ins. Co. 
y. Jones (C. C. A.) 44 F(2d) 540, and Alexander v. Northwestern Mutual Life 
Ins. Co. (Mo. App.) 290 S. W. 452, and allowed in Algoe v. Pacific Mutual 
Life Ins. Co., 91 Wash. 324, 157 P. 993, L. R. A. 1917 A, 1237. As said in 
Pacific, etc., Co. v. Davin: “In the absence of statute, the parties may agree for 
whatever grace, be it great or small, the company may be willing to give and the 
assured is willing to accept. It is a pure matter of contract.” 

6. We find no penalty imposed and no forfeiture provided in the present policy. 
The insured received insurance for the time the premiums were paid. He then 
received extended insurance for the full term that the net surrender value of 
his policy, after the deduction of his indebtedness, provided. The company carried 
out the terms of its contract, and no valid reason is shown which would justify 
the court in invalidating or disregarding some of the terms of the contract and 
enforcing others. 

[5] 7. The reception in evidence of certain books and records of the company 
is said to have been error. This court follows the liberal rule that books and 
records, made and kept by a business man or concern in the usual course of 
business, are generally admissible in evidence, and whether sufficient foundation 
has been laid therefor rests with the trial court. State v. Virgens, 128 Minn. 422, 
151 N. W. 190. 

[6] 8. Any claim that the loan was an ordinary commercial or banker’s 
loan, and not so connected with or governed by the policy as to permit including 
in the policy a valid provision for deducting the amount of the loan from the 
cash surrender value of the policy, is not tenable. 

Plaintiff's counsel have, with commendable diligence, furnished us with 
copies of some 68 decisions, which we have examined. We cannot attempt to 
analyze these cases without extending this opinion beyond reasonable bounds. 

We find no errors in the trial below justifying the granting of a new trial. 

The order appealed from is reversed. 


ETNA LIFE INS. CO. v. THOMAS. No. 30153. 
Supreme Court of Mississippi, Division A. Oct. 31, 1932. 
144 Southern Reporter 50. 

Syllabus by the Court. 
1. INSURANCE. 


Whether insured was disabled before reaching age 60 and thus entitled to 
total permanent disability insurance held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
4. INSURANCE. 


_Insured could not recover premiums voluntarily paid on ground that he was 
entitled to waiver of payment because of disability. 


(For other cases, see Insurance, Dec. Dig. § 198[1].) 
Appeal from Circuit Court, Jones County; W. J. Pack, Judge. 
Action by Cap Thomas against the AStna Life Insurance Company. 


judgment for plaintiff, defendant appeals. 
Affirmed and modified. 


Welch & Cooper, of Laurel, for appellant. Collins & Collins, of Laurel, for 
appellee. 


McGowsn, J. 


From a 


In an action at law on a life insurance contract containing a total permanent 
disability clause, the appellee recovered judgment against the appellant insurance 
company, and it prosecutes an appeal here. 

The declaration demanded judgment for benefits on account of the total 
and permanent disability of the insured at $10 per month from April 1, 1928, 
amounting to $400, and in addition thereto the sum of $104, representing two 
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premiums paid by the appellee on the policy which became due during the period 
of his alleged permanent disability. 

To the declaration the insurance company pleaded the general issue, and gave 
notice thereunder that appellee was engaged in a gainful occupation for a portion 
of the time before he was 60 years of age, and that the alleged permanent dis- 
ability occurred after he was 60 years of age; that no satisfactory notice, appellant 
claimed, of permanent disability, had ever been received by it at its home office; 
and further, that the premiums paid by appellee, after his injury, were voluntarily 
paid by him, he having been engaged in gainful occupation during the period 
he was liable for the premiums paid. 

The following provisions of the policy were involved in the lawsuit: 

“Tf the insured becomes totally and permanently disabled and is prevented 
from performing any work or conducting any business for compensation or profit, 
or has met with the irrecoverable loss of the entire sight of both eyes, or the 
total and permanent loss by removal or disease of both hands or of both feet, 
or of such loss of one hand and one foot, and satisfactory evidence of such 
disability is received at the Home Office of the Company, the Company will, if 
there has been no default in the payment of premiums, waive the payment of all 
premiums falling due during such disability after the receipt of such proof. 

“If such disability existed before the insured attained the age of sixty years, 
the Company will pay to the life beneficiary the sum of ten dollars for each one 
thousand dollars of the sum insured and will pay the same sum on the same 
day of every month thereafter during the lifetime and the continuance of such 
disability of the insured, the first payment to become due on receipt at said Home 
Office of satisfactory evidence of such disability; 

“If before attaining the age of sixty years the insured becomes totally disabled 
by bodily injuries or disease and is thereby prevented from performing any work 
or conducting any business for compensation or profit for a period of ninety 
consecutive days, then if satisfactory evidence has not been previously furnished 
that such disability is permanent, such disability shall be presumed to be permanent 
within the meaning of this provision; 

“Provided, however, no benefit will be paid or allowed hereunder for disability 
arising while engaged in military or naval service in time of war. 

“The foregoing benefits for disability are conditioned upon satisfactory evi- 
dence being furnished the Company when requested of the continuance of the 
total disability of the insured and upon the representatives of the Company 
being permitted to examine the insured at any time, provided such evidence or 
examination shall not be required oftener than once a year after the expiration 
of two years from the acceptance of such proof ,and if it shall appear to the 
Company that the insured is able to perform any work or conduct any business 
for compensation or profit after a claim has been allowed, then disability benefits 
shall immediately cease and the policy will continue under its original conditions 
as if no disability had been incurred.” 

The facts necessary to be stated here are that the contract of insurance 
was entered into in 1922. Cap Thomas became 60 years of age on October 12, 
1928. After the suit was brought, in some manner, the appellant, on October 
12, 1931, was served with the following notice: 

“To Etna Life Insurance Company or Welch and Cooper His Attorneys of 
Record for Defendant. 

“You will please produce upon trial of this case a certain letter written to 
the 7Etna Life Insurance Company of Hartford, Connecticut on the Ist day of 
April 1928, claiming total disability and compensation unless same is produced 
secondary evidence thereof will be offered. 

“Collins and Collins 


“Attorneys for Plaintiff. 
“Filed October 12, 1931 


“A. S. Jackson, Clerk.” 


On the trial, pursuant to said notice, appellee demanded the letter, to which 
demand counsel for appellant responded orally that the appellant had no such 
letter; whereupon the court permitted secondary evidence of the mailing thereof 
and of its contents to the effect that, on April Ist, appellee had mailed, postage 
prepaid, notice of his claim to permanent disability benefits addressed to the 





Life | Attna Life Ins. Co. v. Thomas 295 


tna Life Insurance Company, at Memphis, Tenn.; to which he had received 
no written response, but that a week or two later an agent of the company 
visited him and he disclosed all the facts of his disability to this representative. 
He further testified that his correspondence in connection with his policy prior 
and subsequent to the above notice of disability had been with Mr. Searles, the 
general manager of this company, at Memphis, Tenn. 

There was strenuous objection to the introduction of this secondary evidence; 
and this is the main point argued here. 

Thomas had injuries prior to February, 1928, but claimed that on March, 
1928, he had fallen from a house and had broken his ribs, which injury totally 
incapacitated him to do manual labor, he being a carpenter by trade. He claimed, 
at the time of the hearing, that he was blind, and had been so during the period 
for which he claimed the benefits; that he was practically in the same condition 
at the time of the trial that he had been on and after the time of the injury 
above mentioned; that he had attempted at times to work, but was unable to 
do so; and that he did not work. Appellee’s physician testified that he had been 
permanently disabled since he had broken his ribs in the spring of 1928. 

Appellant company offered evidence to the effect that Thomas had been 
engaged in his usual vocation as a carpenter during the period for which he 
was suing. Its evidence also tended to show that appellant had never received 
any kind of notice until a letter was written to it in March, 1930, in which 
appellee made claim for disability benefits and for waiver of premiums at a time 
when he was more than 60 years of age. Upon investigation pursuant to that 
letter, which appellant claimed was the only letter ever written it, payment of 
premiums for a time was waived, but later appellant’s agreement to waive the 
payment of premiums was canceled. 

[1] 1. On the contention of appellant that it was entitled to a peremptory 
instruction, we have sufficiently stated the facts to show that there was a sharp 
conflict, which was properly submitted to the jury. 

[2,3] 2. It is insisted that the notice served on appellant to produce a letter 
written by the appellee to it in April, 1928, addressed to the A®tna Life Insur- 
ance Company, at Hartford, Conn., was not sufficient notice to require the appel- 


lant to produce a letter written to it at Memphis, Tenn., and that the secondary 


evidence pursuant to that notice was therefore incompetent. 

In the first place, the policy of insurance shows that the corporation is styled 
“7Etna Life Insurance Company of Hartford, Connecticut.” The notice was to 
produce a letter written to the AStna Life Insurance Company of Hartford, Conn., 
and not at Hartford, Conn., as alleged in the brief of counsel. The notice, fairly 
interpreted, was to the appellant, requiring it to produce any letter received by it 
making claim for disability benefit. It clearly appears from this record that trans- 
actions were had between the general agency at Memphis, Tenn., and the insured, 
and it would have been unnatural for the insured in corresponding about his 
policy to have written to the home office instead of its general agency. Certainly 
there could not have been a notice addressed to the Memphis office of this nature 
of which the home office in the ordinary course of business would not have had 
knowledge, or at least should have known of it, if its business had been conducted 
in the usual and ordinary way. 

The sufficiency of a notice to produce a written instrument is a preliminary 
question of fact to be determined by the trial court, and that determination will 
not be disturbed unless injury is shown plainly from an improper abuse thereof 
by the trial court. 22 C. J. p. 1064, § 1370. We are of opinion that there was 
sufficient description in the notice: of the letter required that would cause the offic- 
ials of the insurance company to at once call the attention of the general agency 
doing business with the policyholder in that section of the country to such a 
matter. There is no reversible error in the action of the court in this behalf. 

3. A reading of the contract as set forth in this opinion will readily disclose 
that there is no estoppel, because subsequent to his injury the appellee accepted 
the waiver of premiums granted to him by the insurance company under the 
contract. 

4. We are of opinion that there was no error in the instructions given 


in this case, and the criticisms offered by counsel for appellant do not call for the 
expression of opinion from us. 
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[4] 5. The record in this case discloses that the insured paid the insurance 
company, subsequent to his injury, $104.80 in premiums, and that the lower court 
permitted him to recover back this amount in this action, because he was dis- 
abled permanently. 

The record shows that these payments were voluntarily made. There was 
no coercion, compulsion, or necessity for payment shown in this record, except 
it was necessary for him to pay his premiums in order that he might keep the 
contract in force. Certainly the appellee, Thomas, knew of the facts with re- 
ference to this entire matter. His payments were entirely voluntary; he might 
pay or not, as he saw fit. If he paid the annual premiums, his contract was in 
force; if he declined to pay, his rights under the contract ceased. It is a general 
rule that money voluntarily paid under a claim of right for the payment and with 
knowledge of the facts by the person making the payment may not be recovered 
on the idea that the claim paid was illegal or not due, or that claimant was not 
liable, therefor. This rule applies here, and has been recognized by this court 
uniformly with the other courts of this country. Menge & Sons v. Gulf & S. I. 
R. Co., 97 Miss. 810, 53 So. 424; Town of Wesson v. Collins, 72 Miss. 844, 18 
So. 360, 917. 

Premiums voluntarily paid upon a contract of life insurance do not fall 
within any exception to the rule. See Jones v. Providence Savings Life Assur. 
Society, 147 'N. -C.'540; 61'S. 5... 388, 25.8, R.A. CN. S:) OS; a2 C.J. 'p. -154,'8 
406. The premiums were voluntarily paid, and are not on a parity with the pay- 
ment of water dues to a public utility Water is a necessity; insurance, while gen- 
erally counted a good investment, cannot be classed as an urgent necessity so as to 
permit one who pays premiums on a life insurance contract to recover them back 
on the idea he was entitled to a waiver of the payment of any premiums on ac- 
count of his total permanent disability Thomas was not entitled to recover the 
premiums so paid, amounting to $104.80, and, in so far as that recovery is con- 
cerned, this cause is reversed. 

As to the recovery of $400 for his total permanent disability from and after 
April, 1928, we find no error; and the case will be affirmed to that extent, and 
the judgment modified, disallowing the claim for recovery of premiums and per- 
mitting the appellee to recover $400, with interest. 


Affirmed and modified; judgment entered here. 


No. 29987. 

STONEWALL LIFE INS. CO. v. COOKE. 
Supreme Court of Mississippi, Division B. 
Nov. 7, 1932. 

144 Southern Reporter 217. 

Syllabus by the Court. 


1. INSURANCE. 

Life insurance policy is not contract to be renewed from year to year by 
payment of premiums, but entire contract, and nonpayment of premium does not 
forfeit policy, unless it expressly so provides. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

3. INSURANCE. ; 

Insurer may waive forfeiture of life insurance policy for nonpayment of 
premium; provision therefor being for insurer’s benefit. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

4. INSURANCE. -m 

Life insurance policy, providing for forfeiture on nonpayment of premium, 
is not void, but only voidable at insurer’s option, on nonpayment of premium 
when due. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

5. INSURANCE. = oes 

Insurer’s waiver of provision for forfeiture of life insurance policy on non- 
payment of premium need not be based on valuable consideration or founded on 
new agreement. 


(For other cases, see Insurance, Dec. Dig. § 371.) 





Life] Stonewall Life Ins. Co. v. Cooke 297 


6. INSURANCE. 

Insured need not have been misled, nor insurer estopped, to effect waiver 
of forfeiture of life insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

7. INSURANCE. 

Waiver of forfeiture of life insurance policy is essentially unilateral and legal 
consequence of insurer’s act or conduct, and no act of insured is necessary to 
complete. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

8. INSURANCE. 

Any statement or conduct of insurer, inconsistent with forfeiture and con- 
sistent with nonforfeiture of life insurance policy, with notice of fact working 
forfeiture at its option, constitutes waiver thereof. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

9, INSURANCE. 

Law will never recognize forfeiture of insurance policy, where party claiming 
it has not recognized and insisted on it at every stage. 

(For other cases, see Insurance, Dec. Dig. § 390.) 
iW. INSURANCE. 

Slight circumstances, indicating intention to waive forfeiture of insurance 

policy, are sufficient to support finding of waiver. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

11. INSURANCE. 

Payment of overdue premium after insured’s death will not save forfeiture 
of life insurance policy, in absence of waiver or agreement having such effect, 
especially where death is unknown to insurer. 

(For other cases, see Insurance, Dec. Dig. § 392[8].) 

12. INSURANCE. 

Evidence of insurer’s acceptance of over-due premiums after insured’s death, 
without requiring evidence of insurability, held admissible to show that for- 
feiture was waived before insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

13. INSURANCE. 

Evidence of insurer’s acceptance of over-due premiums after insured’s death, 
without requiring evidence of insurability, held: sufficient to show waiver of for- 
feiture provision before insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

14. INSURANCE. 

Insurer cannot revoke waiver of forfeiture for nonpayment of premiums, 
accepted after insured’s death, on learning of his death. 

(For other cases, see Insurance, Dec. Dig. § 392[8].) 

15. INSURANCE. 

Evidence of insurer’s waiver of provisions in agency contract and life in- 
surance policies sued on that agent had no authority to collect renewal premiums 
held admissible. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

16. INSURANCE. 

Failure of insurer’s agent to give insurer’s official receipt for renewal pre- 
mium collected by him had no effect on his authority to make collection. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

17. INSURANCE. 

Evidence that insurer’s agent was stockholder and director in insurance com- 
pany held admissible on question of his authority to collect renewal premiums and 
receipt therefor. 

(For other cases, see Insurance, Dec. Dig. § 92.) 
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18. INSURANCE. 

Evidence in action on life insurance policies that agent, to whom renewal 
premium was paid, subsequently collected such premiums on other policies with 
insurer’s approval, held admissible. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

20. INSURANCE. 

Evidence in action on life insurance policy held sufficient to take to jury 
question whether premiums were paid by insured’s son before expiration of grace 
period. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

21. INSURANCE. 

Deposit of check for insurance premiums in mail in time to reach insurer, 
accustomed to accept checks sent by mail in payment of premiums, in due course, 
saves forfeiture for nonpayment of premiums, though it does not reach insurer 
until after grace period. 

(For other cases, see Insurance, Dec. Dig. § 360[2].) 

22. INSURANCE. 

Evidence held sufficient to take to jury question whether insured’s letter, in- 
closing check for premiums on policy, was mailed to insurer before insured’s 
death. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

23. INSURANCE. 


Evidence that insured mailed letter, inclosing premium check, to insurer, held 
admissible in action on policies alleged to have been forfeited for nonpayment of 
premiums before insured’s death, though such payment was not specially pleaded 
(Code 1930, § 568). 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

26. INSURANCE. 

Testimony that insurer’s agent showed witness premium check on day after 
insured’s death held admissible in action on life insurance policy claimed to have 
been forfeited for nonpayment of premium until after insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 654%.) 

27. INSURANCE. 

Letter from insurance company’s president, asking its agent to get behind 
renewal of certain life insurance policies, held admissible on question of agent's 
authority to collect renewal premiums. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

28. INSURANCE. 


Bank cashier’s testimony as to his transaction with officials of another bank 
respecting his efforts to pay life,insurance premiums and premium receipt received 
by witness’ bank through such other bank held admissible as against objection 
that payment was made after insured’s death without insurer’s knowledge thereof. 

(For other cases, see Insurance, Dec. Dig. § 65414.) 


Appeal from Circuit Court, Bolivar County; Wm. A. Alcorn, Jr., Judge. 

Action by Mrs. Myrtle Cooke against the Stonewall Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

E. H. Green, of Cleveland, Brunini & Hirsch, of Vicksburg, and J. D. Frank, 
of Ft. Wayne, Ind., for appellant. 


Shands, Elmore & Causey, of Cleveland, for appellee. 

ANDERSON, J. 

Appellee brought this action against appellant in the circuit court of Bolivar 
county on two life insurance policies for $25,000 each, issued and delivered by ap- 
pellant to the husband of the appellee, J. W. Cooke, Sr., in which policies appellee 
was named as the beneficiary. A trial was had on the pleadings and the evidence, 
resulting in a verdict and judgment in favor of the appellee for the face value 


of the policies with interest, aggregating the sum of $51,166.33. From that judg- 
ment appellant prosecutes this appeal. 
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It will probably be well to have in mind from the start the following facts: 
The insured, J. W. Cooke, Sr., and his wife, appellee, lived near Merigold in Boli- 
yar county. There were two sons and a daughter, J. W. Cooke, Jr., often re- 
ferred to in the record as Will Cooke, and Fred Cooke, and the daughter, Mrs. 
Robertson, who had a son about ten years of age. The two sons, Will and Fred 
Cooke, were engaged in the planting and supply business, the firm name being 
Cooke Bros.; they had a plantation near Merigold in Bolivar county, there they 
lived and had their store and principal place of business. They also owned a 
plantation near Holly Ridge in Sunflower county. The daughter, Mrs. Robert- 
son, lived at or near Holly Ridge. The insured had no business of his own, he 
had retired, and his activities consisted in helping his children along in their busi- 
ness; especially he was rendering Cooke Bros. material aid in conducting their 
farming operations. 


Appellant’s home office is in Vicksburg. Appellant is incorporated under 
the laws of this state. John A. Hennessy is president of appellant company; 
Homer Smith is its cashier and bookkeeper; and W. F. Davis was appellant’s 
agent who wrote the policies involved and collected the first premiums. The face 
value of the policies is $25,000 each. The premium on one was $1,251.75, on the 
other $1,370, aggregating $2,621.75. The policies were issued and delivered to the 
insured on the 18th day of April, 1930. The premiums were due on the 18th day 
of April of each year, with a grace period of thirty days. If paid quarterly, the 
amount of the premiums was $691.57. 

Cooke Bros. was largely indebted to the Grenada Bank. The insured was on 
their paper to the bank, and these two insurance policies had been assigned 
to the bank as collateral security for that indebtedness. The distance from Meri- 
gold in Bolivar county to Holly Ridge in Sunflower county is something like 35 
or 40 miles. The insured died suddenly on May 19, 1931, at Holly Ridge while 
visiting in the home of his daughter, Mrs. Robertson. The annual premiums were 
due on the 18th day of April of that year. The grace period therefore expired on 
the 18th day of May following. The insured died the next day. 


Appelant’s defense was that the policies had lapsed because of default in the 
payment of the second annual premiums. In reply to that defense, appellee 
undertook, by her evidence, to show that: (1) Appellant had waived the for- 
feiture provision in the policies, and that within the waived time the premiums 
were paid by the Grenada Bank for the insured; (2) Fred Cooke, one of the 
insured’s sons, had paid the premiums before the expiration of the grace period; 
and (3) the insured himself had paid the premiums before the expiration of the 
grace period. 


[1-5] Each of those alleged payments will be considered separately, but 
before doing so the principles of law applicable to forfeiture provisions of in- 
surance policies should be understood. A life insurance policy is not a contract 
to be renewed from year to year by the payment of the premiums. The contract 
is entire, and failure to pay a premium does not forfeit a ee unless the policy 
expressly so provides. Haas v. Mutual Life Ins. Co., 84 Neb. 682, 121 N. W. 
996, 26 L. R. A. (N. S.) 747, 19 Ann. Cas. 58; 14 R. C. L. 975, par. 148; 37 C. J. 
472, par. 189. The policies here involved do so provide. Such a stipulation con- 
stitutes a forfeiture provision. John Hancock Mutual Life Ins. Co. v. Chevillon 
(C. C. A.) 45 F.(2d) 980; Brams v. New York Life Ins. Co., 299 Pa. 11, 148 A. 
855; New York Life Ins. Co. v. O’Dom, 100 Miss. 219, 56 So. 379, Ann. Cas. 1914A, 
583. The words “lapse” and “forfeiture” are used in these policies synonymously; 
they contain this provision, “this policy shall not lapse or become forfeited,” 
etc. Forfeitures are looked upon by the courts with disfavor. Morgan v. Inde- 
pendent Order, 90 Miss. 864, 875, 44 So. 791. A forfeiture does not take place 
at all events, the provision is for the benefit of the insurer. The insurer may 
waive it. If the premiums are not paid when due, the policy is not void but only 
voidable at the option of the insurer. Grigsby v. Russell, 222 U. S. 149, 32 S. Ct. 
58, 56 L. Ed. 133, 137, 36 L. R. A. (N. S.) 642, Ann. Cas. 1913B, 863; Reliance 
Life Ins. Co. v. Wolverton, 88 Colo. 353, 296 P. 793, 795; Knights of Pythias v. 
Quinn, 78 Miss. 525, 29 So. 826. It is not necessary that the waiver of the for- 
feiture provision by the insurer be based upon a valuable consideration; “it need 
not be founded upon a new agreement or be supported by a consideration.” 
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Equitable Life Assur. Soc. v. Ellis, 105 Tex. 526, 147 S. W. 1152, 1157, 152 S 
625; Knickerbocker Life Ins. Co. v. Norton, 96 U. S. 234, 24 L. Ed. 689, 692. 


[6] It is not necessary for the insured “to have been misled for a waiver of 
the forfeiture to be effected”; the facts need not constitute an estoppel. Equit- 
able Life Assur. Soc. v. Ellis, supra; Knickerbocker Life Ins. Co. v. Norton, 
supra; United States F. & G. Co. v. Miller, 237 Ky. 43, 34 S.W.(2d) 938, 940, 
76 A. L. R. 12; United Order, etc., v. Hooser, 160 Ala. 334, 49 So. 354, 359. 


_|7] We think the reasoning of the court in Equitable Life Assur. Soc 


ie 
Ellis is sound. 


In that case the court held that the question was one of waiver, 
and it was not necessary that the insured be misled in,order for a waiver of a 
forfeiture to be accomplished; that the issue of waiver was not to be determined 
by what the insured did or omitted to do; that it should be considered only in 
the light of what the insurance company did; that the insured had no power to 
waive the forfeiture, and his conduct or mental condition could have no proba- 
tive force upon the question as to what the insurance company did or intended 
to do; that the insurance company had the power to waive, its action alone would 
constitute a waiver; that a waiver is essentially unilateral in its character, and 
results as a legal consequence from some act or conduct of the insurance com- 
pany against whom it operates, and no act of the insured in whose favor it is 
made is necessary to complete it; and that a waiver need not be founded upon 


a new agreement or supported by a consideration, nor is it essential that it be 
based upon an estoppel. 


[8, 9] In United States F. & G. Co. v. Miller, supra, the Supreme Court of 
Kentucky held that a waiver of forfeiture by the insurance company was ir- 
revocable; that it was in the nature of an election. The court used this language: 
“The waiver on a ground oi forfeiture by treating the contract thereafter as a 
continuing obligation partakes of the principle of electidn, and like an election 
cannot be retracted.” Our court said in Knights of Pythias v. Quinn, supra, that 
a waiver was a thing “implying an election.” If the insurance company has notice 
of the fact or facts which work a forfeiture at its option, any statement or con- 
duct on its part inconsistent with forfeiture but consistent with nonforfeiture 
will constitute a waiver of the forfeiture. “The law will never recognize one 
where the party claiming the forfeiture has not itself at every stage recognized 
it and insisted upon it.” Bailey v. Sovereign Camp, 116 Tex. 160, 286 S. W. 456, 
288 S. W. 115, 116, 47 A. L. R. 876, 885. 

[10] Slight circumstances of intention to waive a forfeiture will be sufficient. 
The law “will seize upon slight circumstances as evidence of such intention.” 
Equitable Life Assur. Soc. v. Ellis, supra; United Order, etc., v. Hooser, supra; 
Kansas City Life Ins. Co. v. Elmore (Tex. Civ. App.) 226 S. W. 709, 719. “Very 
slight evidence will suffice to support a finding that a waiver of the right of for- 
feiture has occurred.” Martin v. New York Life Ins. Co., 30 N. M. 400, 234 P. 
673, 676, 40 A. L. R. 406, 411. 

The evidence bearing on the question of waiver was substantially as follows: 
The grace period of thirty days provided for in the policies expired on the 18th 
of May, 1931. The insured died on the next day, the 19th of May. As above 
stated, these insurance policies were held by the Grenada Bank as collateral for 
a large indebtedness due the bank by Cooke Bros. and the insured, and therefore 
the bank was interested in the policies being kept alive. On the 20th day of May, 
the day after the death of the insured, Mr. Adams, the cashier of the bank, called 
up appellant’s office in Vicksburg over the telephone for the purpose of ascertain- 
ing whether or not the premiums on the policies had been paid. Mr. Smith, ap- 
pellant’s cashier and bookkeeper, answered the telephone. Mr. Adams testified as 
follows with reference to the conversation which took place between Smith and 
himself: “I asked him if he had received a check in payment of the premiums on 
Mr. Cooke’s policies. He said he had not. I asked him then if the policies had 
expired—if they had been cancelled. He said they had not. I said then, if Mr. 
Cooke will send in a check will the policies go on just like they were. He as- 
sured me that they would and asked me to use my influence to get him to pay 
these premiums.” The witness testified further that Smith said the premiums 
would be accepted, in that connection using this language: “Oh, yes, we always 
give six or seven days after the policies lapse that way before it is cancelled.” 
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Smith, as a witness on behalf of appellant, denied that he told Adams the 
company always gave six or seven days after the expiration of the grace period 
for the payment of premiums. He testified that he told Adams he did not know 
whether the policies had lapsed or not. At the time of this conversation between 
Adams and Smith, neither one knew that Mr. Cooke, the insured, was dead. 
Shortly afterwards, and on the same day, Adams learned of the death of Mr. 
Cooke. He then telephoned a bank in Vicksburg to pay the premuims on these 
policies and charge the amount to the Grenada Bank. This was done by the bank 
at Vicksburg in this manner: That bank credited appellant with the amount of the 
two premiums, $2,621.75, and delivered to appellant a deposit shp for that amount. 
Thereupon appellant issued and delivered to the bank at Vicksburg its receipts 
for the premiums on these two policies, setting forth the number of each policy 
and the amount of its premium. These receipts were dated April 18th, the date 
the premiums were due without adding the grace period. This transaction was 
under the eye of Mr. Hennessy, the president of appellant company, and the 
receipts were signed by him as president and by Smith as cashier and bookkeeper ; 
they were forwarded by the bank at Vicksburg to the Grenada Bank, and were 
introduced in evidence on the trial of this case. At the time the premiums were 
paid in this manner, Mr. Adams did not know of the death of Mr. Cooke on the 
day before, but neither appellant company nor the bank at Vicksburg knew of 
that fact. 

On Thursday of the same week, the 2lst of May, appellant received a letter 
from the insured inclosing the check of Cooke Bros. on the Grenada Bank for 
these premiums. The check was for the correct amount, $2,621.75. This check 
was therefore received on the second day after the death of Mr. Cooke. The 
facts and circumstances surrounding the writing of this letter and the sending of 
this check will be more fully hereinafter set out in discussing another question in 
the case. Mr. Hennessy, the president of appellant company, received and handled 
this letter and check himself, according to his testimony. He stated that he did 
not cash the check because the premiums had already been paid by the Grenada 
Jank. Later on the same day, or the next day, which was the 22d of May, appel- 
lant learned for the first time of the death of the insured. When it learned of 
this, it attempted to rescind the payment of the premiums made by the Grenada 
Bank, tendering the amount back to the bank, and it returned Cooke Bros.’ check 
for the amount of the premiums, claiming that the policies had been forfeited 
when these payments were made; that under the law appellant was not bound by 
the Grenada Bank payment, because, at the time it was accepted, appellant did not 
know of the death of the insured. 


[11, 12] Appellant invokes the well-established principle approved by the 
courts generally as well as by this court that payment of an overdue premium 
after the death of the insured, where it is stipulated in the contract (as it is in 
the policies here involved) that the insurance shall be forfeited in case of non- 
payment of the premium when due, will not save the forfeiture, unless there be 
a waiver or an agreement which may be construed to have that effect, especially 
where the death or loss is unknown to the insurer. Appellant objected to all 
evidence tending to show payment after the death of the insured. It contends that 
the rights of the parties became fixed at that time, and nothing said or done 
thereafter could be construed into a waiver of the forfeiture, provision in the 
policies. Knights of Pythias v. Quinn, 78 Miss. 525, 29 So. 826; 32 C. J. § 629, p. 
1351; volume 3, Couch on Insurance, § 635, p. 2051. Appellee concedes the sound- 
ness of this principal, but contends that it is not controlling in this case, because 
the evidence either established, or tended to establish, the fact that the waiver of 
the forfeiture took place before the death of the insured, and what occurred after 
his death was competent, along with the other evidence in the case, to establish 
that fact. We agree with appellee’s contention. It is supported by ample authority. 
The evidence of what occurred after the death of the insured was not admissible 
to show that a waiver occurred then, but was competent for the purpose, in 
connection with the other evidence, to show that at that time a forfeiture had 
not taken place, but that a waiver of the forfeiture provision in the policies had 
taken place before the death of the insured. Wright v. Metropolitan Life Ins. Co., 
204 Mo. App. 124, 221 S. W. 383-385; Jones v. Supreme Lodge Knights of Honor, 
236 Ill. 113, 86 N. E. 191, 193, 127 Am. St. Rep. 277; O’Donnell v. Kansas City 





302 The Insurance Law Journal, Vol. 80 [Feb., 1933 


Life Ins. Co. (Mo. App.) 277 S. W. 973, 975; Illinois Life Ass’n v. Wells, 200 
Ill. 445, 65 N. E. 1072, 1073, et seq. 

In the Wright Case the insurance company accepted the premium after the 
death of the insured, without the knowledge of his death, without requiring proof 
of insurability. The court held that evidence of those facts was competent, not 
for the purpose of showing a waiver of the forfeiture provision of the policy 
after the death of the insured, but as tending to show such a waiver before his 
death. In the Jones Case, the court held that the acceptance by the insurance 
company of the premium after the death of the insured, without knowledge of 
the death, could be shown, not “for the purpose of proving a new contractual 
relation between the insured or his beneficiaries and the company, but for the 
purpose of showing that the company did not at that time regard the policy as 
having been forfeited.” (Italics ours.) In the O’Donnell Case the court held that 
such evidence was competent for the purpose of showing whether the company 
had waived the forfeiture provision in the policy before the death of the insured. 
The facts in the Wells Case were substantially as follows: Wells was the insured; 
shortly after his death a friend of his went to the office of the insurance com- 
pany and asked if the policy was still in force; the officer of the company answer- 
ing the question stated that there were some unpaid premiums still due which 
were a lien against the policy, but, if they were paid, the policy would remain in 
force; the insurance company did not know Wells was dead at the time. The 
court said, among other things, “whether they: did or not could make no difference 
as to the competency of this testimony and its legal effect. It was not offered for 
the purpose of proving any new contractual relations between the insured and the 
company, but simply for the purpose of showing that the company did not at that 
time regard the policy as having been forfeited.” (Italics ours.) 

[13, 14] Such evidence was admissible as tending to show appellant's state of 
mind before the insured’s death, not afterwards. The evidence tended to show that 
these were the largest premiums due appellant for the month. Appllant was very 
anxious to collect the premiums; that fact was admitted by appellant. The policies 
had a provision for reinstatement, in case of forfeiture, upon presentation of 
satisfactory evidence of insurability. Appellant accepted the premiums from the 
Grenada Bank without requiring such evidence. Appellant received Cooke Bros.’ 
check for the premiums three days after the grace period had expired. Mr. 
Hennessy, the president of the company, admitted as a witness on behalf of 
appellant that he did not cash this check because the Grenada Bank had already 
paid the premiums. Smith, the cashier and bookkeeper of appellant company, on 
the day after the insured’s death, told Mr. Adams, the cashier of the Grenada 
Bank, that the premiums on these policies had not been paid, and requested that 
he urge their payment, and stated that, although the grace period had expired, 
appellant always gave six or seven days thereafter within which to pay premiums. 
We think the evidence was competent and ample to show that appellant had 
elected to waive the forfeiture provision of these policies before the death of the 


insured. Under the law appellant could not revoke such a waiver on learning of 
the death of the insured. 


[15-17] The policies provided that premium payments might be changed from 
annual to semiannual or quarterly installments at the premium rates applying when 
the policies were issued. Appellee contends that by agreement of the parties the 
premium payments were changed from annual to quarterly payments, and on 
May 18, 1931, the last day of grace, and the day before the insured died, the 
quarterly premiums, aggregating $681.57, were paid by Fred Cooke, one of the 
insured’s sons and a member of the firm of Cooke Bros., by means of a check 
drawn by Cooke Bros. on the Grenada Bank in favor of appellant and delivered 
to appellant’s agent, W. F. Davis, who gave appellant’s receipt therefor. The 
evidence on behalf of appellee to establish that payment was as follows: It was 
made at Merigold in Bolivar county where Cooke Bros..had their store and where 
Fred Cooke resided; at the time of this payment, the insured was in Sunflower 
county at the home of his daughter, Mrs. Robertson, some thirty-five or forty 
miles from Merigold. (In this connection it should be stated that, when the 
Grenada Bank payment was made, the officers of that bank knew nothing of this 
payment.) W. F. Davis was subpcenaed as a witness on behalf of appellee, but 
did not testify, neither party offering him as a witness. It was shown by the 
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evidence of Fred Cooke that Davis came to Cooke Bros.’ place of business in 
Merigold on the last day of grace for the payment of the premiums on these 
policies, which, as stated, was the day before the death of the insured, and agreed 
with Fred Cooke that the premiums might be paid quarterly instead of annually, 
and thereupon Fred Cooke gave Davis a check on the Grenada Bank, payable to 
the appellant, for the aggregate of the quarterly premiums, $681.57, signing Cooke 
Bros.’ name to the check. Davis thereupon delivered to Fred Cooke appellant’s 
receipt for the payment, signed by himself. The evidence showed that Cooke 
Bros. at the time had funds in the Grenada Bank sufficient to cover the amount of 
the check. 

Williams and Hardee, two witnesses on behalf of appellee, testified that 
shortly after the 18th of May, 1931, Davis showed them this check. They identified 
it on the witness stand. Davis’ contract of agency with appellant authorized him 
to collect only first premiums, and the agency contract, as well as the policies, 
provided that premiums could be paid only to an authorized agent of appellant in 
exchange for its receipts signed by he president or secretary and countersigned 
by the agent. Appellant contends that under the agency contract with Davis, and 
under the policies, payment of the quarterly premiums to Davis was not a pay- 
ment to appellant, because of Davis’ lack of authority to receive payment and 
execute appellant’s receipt. Appellee contends that those provisions in the policies, 
and in the agency contract of Davis, were waived by appellant. 

The evidence relied on to establish such waiver was substantially as follows: 
W. F. Davis was appellant’s agent who solicited and procured the insurance. He 
was a stockholder and a director in appellant company; for his services he was 
allowed the larger part of first premiums; his interest in the second premiums was 
7% per cent. Appellant often wrote Davis giving him a list of premiums falling 
due in a particular month. In such letters Davis was urged to see that the insured 
renewed their premiums. Appellant was active in preventing forfeiture of policies. 
Davis was often urged (quoting from one of appellant’s letters to him) to “get 
behind these policies right away and make an effort to revive them.” 

I. E. Boyett, J. W. Cooke, Jr., and Davis, some time after the death of the 
insured, went to Vicksburg and had an interview with Mr. Hennessy, the president 
of appellant company, with reference to Davis’ authority to collect renewal pre- 
miums. Boyett and J. W. Cooke, Jr., both testified that Hennessy admitted that 
Davis had full authority to collect renewal premiums by taking checks therefor 
payable to appellant and giving receipts for the same. J. L. Smith testified that, 
subsequent to the death of the insured, Davis collected renewal premiums on 
policies held by him in appellant company and gave receipts therefor. 


Appellant objected to the foregoing evidence upon the ground that it was 
irrelevant and incompetent for the purpose of establishing Davis’ authority to 
accept the Fred Cooke payment. Appellant’s contention is that the evidence neither 
established, nor tended to establish, that appellant waived the provision in Davis’ 
agency contract and in the policies to the effect that he was without authority to 
collect renewal premiums; and the appellant sought by instruction, which the 
court refused, to have this evidence excluded from the consideration of the jury. 
The admission of the testimony and the refusal of the instruction are assigned 
and argued as error. We are of the opinion that the court committed no error in 
the admission of the evidence and the refusal of the instruction. If Davis had 
authority to collect the Fred Cooke check, his failure to give appellant's official 
receipt had no effect on such authority. Kansas City Life Ins. Co. v. Elmore (Tex. 
Civ. App.) 226 S. W. 709, 713. In that case the court used this language: “Of 
course, the stipulation for a certain kind of receipt would not necessarily make 
any kind of receipt or proof of payment inadmissible. It is a provision that could 
be waived if the evidence establishes the agent was in fact authorized to coilect 
the premium.” It is true, of course, that the facts, of themselves, that Davis was 
a stockholder and a director in appellant company gave him no authority to 
collect renewal premiums and receipt therefor; nevertheless, those facts have a 
bearing on whether or not he had been actually authorized to do so. 

[18, 19] Appellant urges with especial force that the court erred in admitting 
the evidence that some time after the insured’s death Davis collected J. L. Smith’s 
renewal premiums and gave receipts therefor with the approval of appellant. 
Although such evidence of subsequent transactions ordinarily has not much pro- 





304 The Insurance Law Journal, Vol. 80 [Feb., 1933 


bative value, still we think in this case it had some value, and there was no error 
in admitting it. Where the authority of an agent to transact a particular kind of 
business is in issue, evidence of other and similar transactions by the agent for 
his principal is admissible. Smith v. McDole (Mo. App.) 269 S. W. 629, 630, and 
Domasek v. Kluck, 113 Wis. 336, 89 N. W. 139. In the latter case the court used 
this language: “While this transaction, occurring a few days after plaintiff's 
[transaction], could have no effect in misleading plaintiff to believe in an agency 
which did not exist, it was some evidence of admission by the defendant that the 
agency in fact existed,” there being no change in the relations between the prin- 
cipal and agent in the meantime. 


[20] Appellant argues that the evidence of the Fred Cooke payment of the 
premiums on these policies was so unreasonable as not to be believable. To main- 
tain that position, appellant emphasizes one fact about which there is no dispute, 
and that is that Davis said nothing to appellant about this payment until some 
time in August, 1931, about three months after the death of the insured. It is 
true that that fact makes all the evidence tending to establish the Fred Cooke 
payment look suspicious. Still there are further facts in reference to the matter 
which have not yet been mentioned, and which we think have a material bearing 
on the issue. It was undisputed in the evidence that Davis was in appellant’s 
office in Vicksburg not later than the second or third day after the death of the 
insured, and stated that the insured was dead, and that he had attended his funeral. 
The evidence tended to show that that was the first information appellant had of 
the insured’s death. The evidence was also undisputed that at that time the 
Grenada Bank had paid the premiums on these policies, and tended to show that 
Davis was informed of such payment. As stated, Davis did not testify in the case. 
His commission on the amount representing the difference between the quarterly 
premiums and the annual premiums was considerable. In other words, it was 
plainly to his interest that the Grenada Bank payment stand. It is not an unrea- 
sonable inference that for that reason Davis said nothing to appellant about 
having the check of Cooke Bros. for the quarterly premiums then in his possession. 
We think the evidence to establish this payment made an issue for the considera- 
tion of the jury. We cannot say that it is so unreasonable the court should have 
excluded it from the jury. 


Appellee sought to establish still another payment of these premiums made 
by the deceased himself. The evidence with reference to this payment was sub- 
stantially as follows: On May 21, 1931, the third day after the death of the 
insured, appellant received a letter from him dated May 16th, which was Satur- 
day before his death. This letter was signed in the handwriting of the insured; 
that was without dispute in the evidence. In substance, he stated in the letter that 
he was inclosing appellant the check of Cooke Bros. for $2,621.75, the aggregate 
of the annual premiums on his two policies, setting out the number of the policies. 
This check was drawn on the Grenada Bank and was signed Cooke Bros. by 
J. W. Cooke, Sr., and filled out and signed in the handwriting of the insured. The 
evidence showed that there were funds in the Grenada Bank to meet this check, 
and that the insured was authorized to draw checks in the name of Cooke Bros. 
against such funds. Mr. Hennessy, the president of appellant company, handled 
this letter and check. He testified that, when he received it, he did not know of 
the death of the insured, and that the reason he did not cash it was because the 
premiums on the policies had already been paid by the Grenada Bank. Neither of 
the insured’s sons knew that this letter and check had been forwarded to appel- 
lant by their father until a day or two after his death, nor did the Grenada Bank 
know of it until after the insured’s death. On Saturday, the 16th of May, the 
date of the letter, the insured and his wife were at the home of their daughter, 
Mrs. Robertson, near Holly Ridge in Sunflower county. The evidence showed 
that on that night he stated to the family that he had some letters to write and 
proceeded to write one or more; that on the next day, Sunday, he had his grand- 
son, the little Robertson boy, about ten years of age, go with him to Leland to 
mail the letter or letters he had written; the boy testified that the post office was 
closed, and they waited for the south-bound train to Vicksburg, and his grand- 
father mailed the letter or letters on the railway post office when the train came. 
The members of the family present testified that they did not know what letter or 
letters he had written, and the grandson testified that he did not know to whom 
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the letter or letters mailed on the train were addressed. The train was due at 
Vicksburg about 4 o’clock in the afternoon. The mailing took place on Sunday, 
the 17th of May, two days before the insured’s dé&Ath. The envelop in which the 
letter and check for the premiums was mailed was stamped by the railway postal 
clerk as follows: “Mem. & N. O. R. P. O. Tr. 23, May 20, 1931.” 

Hines, a witness for appellant, testified that he was the railway clerk on the 
Yazoo & Mississippi Valley train going south from Memphis to Vicksburg on 
May 20, 1931, and stamped this particular envelop. He testified that he knew his 
stamp because of certain peculiarities—indistinctness. 

A day or two after the death of the insured, his son, J. W. Cooke, Jr., found 
in the home of his sister, Mrs. Robertson, a carbon copy of this letter. As stated 
above, none of the family, nor the Grenada Bank, knew that such a letter had 
been written until then. The evidence showed that it was the custom of appellant 
to accept checks in payment of premiums. 

[21] Appellant objected to all the evidence with reference to this alleged pay- 
ment of the premiums, and in addition sought to have the court exclude it from 
the consideration of the jury by an instruction to that effect, which instruction 
the court refused. The action of the court in admitting this evidence and refusing 
the instruction is assigned and argued as error. Appellant contends that under the 
law, when premiums are paid on life insurance policies by means of checks sent 
through the mail, the checks must be mailed in time to reach the insurer within 
the'grace period provided for in the policies, and that, unless they are received by 
the insurer within that time, they do not constitute payment of the premiums, 
regardless of when they were mailed, unless the insurer elects to retain the checks 
and treat them as payment of the premiums. To sustain that position, appellant 
cites numerous authorities. That rule, however, does not apply where it is the 
practice and custom of the insurance company (as was appellant’s) to accept 
checks sent by mail in payment of premiums, where such is the practice and cus- 
tom, the deposit of a check in the mail in time to reach the insurance company 
in due course will save a forfeiture, even though it does not, in fact, reach the 
company until afterwards. Mutual Reserve Fund Life Ass’n v. Tuchfeld (C. C. A.) 
159 F. 833, 839; Illinois Life Ins. Co. v. McKay, 6 Ga. App. 285, 64 S. E. 1131, 
1133; Hartford Life, etc., Co. v. Eastman, 54 Neb. 90, 74 N. W. 394, 395; Hollo- 
well v. Life Ins. Co. of La., 126 N. C. 398, 35 S. E. 616; Travelers’ Ins. Co. v. 
fai 138 Ala. 526, 35 So. 463; Anno. to Kays v. Little (Kan.) 1 A. L. R. 675, 
677. 


In the Tuchfeld Case the court used this language: “It is well settled that, 
notwithstanding a policy of insurance provides that payment of the premium shall 
be made at the insurer’s home office by a time certain, if, after its issuance, the 
insurer requests or authorizes or acquiesces in the sending of the premiums by 
mail a deposit thereof in the mail in time to reach that office by the time it is 
due will save a forfeiture even though it does not in fact reach there until after- 
wards.” In the McKay Case, the court used this language: “In view of the 
practice by this company of permitting its policy holders to transmit through the 
mail premiums to it in Chicago, if the insured had deposited the letter containing 
the check for the premium * * * in apt time to have reached its destination in 
Chicago before the expiration of May 21, 1907, it would have been a sufficient 
payment of the premium in compliance with the terms of the contract.” In the 
Eastman Case the court said: “Having invited its patrons to use the mails in 
making payment of their premiums, it is but reasonable and just to infer that the 
company intended to accept, as payment, funds sent by mail in time to reach it, in 
due course, on or before the day such premiums would become due.” 

[22] We think the principle laid down in these cases is sound, and we are 
also of opinion that the evidence, although largely circumstantial, indicating that 
the letter inclosing check was mailed to appellant on the 17th day of May, two 
days before the death of the insured, was sufficient to go to the jury. As above 
stated, the check for the premiums was in the handwriting of the insured, the 
letter was signed in his own handwriting, they were both dated May 16th, and 
on the next day, the 17th, the insured mailed a letter or letters at Leland on the 
south-bound Yazoo & Mississippi Valley train going to Vicksburg, which was due 
at Vicksburg at 4:15 that afternoon. All the members of the family testified that 
they knew nothing of the letter until after the death of the insured, and that none 
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of them mailed it between that time and its receipt by appellant at Vicksburg. 
Appellant died on the 19th of May, and of course could not have mailed it on the 
20th, the date stamped by the railway mail clerk on the envelop. It is not an 
unreasonable inference to draw from these facts and circumstances, on the con- 
trary, it is a most reasonable one, that this letter, and the check, was mailed on 
the 17th, in time to reach Vicksburg that afternoon at 4:15, and that the letter 
was misplaced or covered up in the railway post office car in some way, and not 
discovered by the mail clerk until the 20th of May, when it was stamped. 

[23, 24] Appellant contends that upon another ground the evidence of this 
payment should have been excluded from the jury. The Grenada Bank payment 
and the Fred Cooke payment were both pleaded specially. This payment was not. 
The declaration, however averred that the insured had performed all the con- 
ditions precedent to liability on the part of appellant. Appellant’s contention is 
that, not having been specially pleaded, the evidence of this payment should have 
been excluded from the jury. The evidence bearing on the question developed in 
this manner: Appellant introduced the letter and check in evidence, and the letter 
from appellant returning the check to Cooke Bros. after the death of the insured. 
This was done by appellant on cross-examination of appellee’s first witness. Ap- 
pellee then, on redirect examination of the witness, brought out additional facts 
with reference to the payment. This was done without objection on the part of 
appellant. Appellant then showed by its president, Mr. Hennessy, the fact that the 
letter and the check were received by it on Thursday, May 2lst, after the death of 
the insured on Tuesday night, May 19th; and then, through the railway mail 
clerk, Hines, showed that he stamped the envelop containing the letter and check 
on May 20, 1931. Appellee later introduced as a witness the insured’s little grand- 
son, Billy Robertson, whose testimony has already been stated. So it appears that 
appellant is as much responsible for the development of the evidence bearing on 
this payment as was appellee, and that it went in without objection on the part of 
appellant in so far as its substance was concerned. Certainly there was no ground 
for surprise on the part of appellant when appellee contended that it was a ques- 
tion for the jury whether or not the insured paid the premiums before his death. 
A variance between the cause of action stated in the pleadings and that sought 
to be proved can only be taken advantage of by making objection to the testimony: 
without such objection the variance will not be considered on the appeal. It 
appears that section 568, Code of 1930, is a complete answer to appellant’s position 
in this respect. That statute is in this language: 

“A variance between the allegation in a pleading and the proof shall not be 
deemed material, unless it shall have actually misled the adverse party to his 
prejudice in maintaining his action or defense upon the merits; and where it shall 
not be shown to the satisfaction of the court that the party has been so misled, 
and immediate amendment of the pleading may be made without costs, and with- 
out delaying the cause. If the party has been so actually misled, an amendment 
may be allowed on such terms as shall be just.” Kimbrough v. Ragsdale, 69 Miss. 
674, 13 So. 830, and True-Hixon Lbr. Co. v. McDonough, 154 Miss. 720, 123 So. 
855. 

[25] Appellant requested, and the court refused, an instruction to the effect 
that, if the jury believed from the greater weight of the evidence that W. F. 
Davis had no right or authority vested in him by appellant to accept the check 
from Fred Cooke for the quarterly premiums, then they should return a verdict 
for appellant. There was no error in refusing this instruction, because, 1f given, it 
would have entirely excluded from the consideration of the jury the payment made 
by the Grenada Bank, and the payment made by the insured before his death. 

[26] Over appellant’s objection, the witness Hardee testified that on the next 
day after the death of the insured he saw, in the hands of W. F. Davis, the check 
of Cooke Bros. given by Fred Cooke for the quarterly premiums. The witness 
then went further and testified with reference to a conversation he had with Davis. 
The conversation had no material bearing on the question of the Fred Cooke 
payment of the premiums. That part of the testimony of the witness to the effect 
that Davis showed him a check which the witness identified while testifying was 
properly admitted. It had a direct bearing on the issue. 

[27] Over appellant’s objection, the court admitted in evidence a letter from 
appellant’s president, dated May 8, 1931, to W. F. Davis, stating: “The thirty days 
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grace period will expire on the above policies in a few days (referring to the 
policies here involved), won’t you get behind this renewal.” We think this letter 
had a bearing, although small, on the question of Davis’ authority to collect re- 
newal premiums. It was a circumstance to be considered with all the other evi- 
dence in the case bearing on that point. 

[28] Appellant argues that the court erred in permitting Adams, the cashier 
of the Grenada Bank, over appellant’s objection, to testify as to what took place 
between him and the officials of the Merchants’ National Bank & Trust Company 
at Vicksburg in reference to his efforts to make payment of the premiums due 
on the Cooke policies, and in permitting the introduction in evidence of the pre- 
mium receipts received by the Grenada Bank through the Merchants’ National 
Bank & Trust Company of Vicksburg. What has been said with reference to the 
Grenada Bank payment, we think, disposes of this question. The objection to 
this evidence was upon the ground that the “alleged payment was made subse- 
quent to the death of the insured and without knowledge on the part of the 
insurer as to the death of the insured.” 

[29] Appellant assigns and argues as error the refusal by the court of the 
following instruction: “The court instructs the jury that the burden of proof in 
this case is upon the plaintiff to show by the greater weight of all the credible 
evidence in the case that the premiums due on April 18, 1931, and payable within 
thirty days thereafter, were in fact paid on or before the 18th day of May, 1931, 
and that unless she has done so it is your sworn duty to find for the defendant.” 
There was no error in refusing this instruction, because it eliminated entirely from 
the consideration of the jury the Grenada Bank payment, which was made on the 
20th day of May, 1931. 

We do not think the other questions argued by appellant are of sufficient merit 
to call for a discussion by the court. 

Affirmed. 


BROTHERHOOD OF RAILROAD TRAINMEN v. BRIDGES. No. 30273. 
Supreme Court of Mississippi, Division A. Nov. 28, 1932. 
114 Southern Reporter 554. 
Syllabus by the Court. 
1. INSURANCE. 

Provision in beneficiary certificate and lodge constitution that failure to pay 
dues within time specified would immediately render certificate void held valid. 

(For other cases, see Insurance, Dec. Dig. § 756[1].) 

2. INSURANCE. 

Requiring additional information regarding physical condition before reinstat- 
ing expelled insured member defaulting in dues payment, where he had previously 
applied for benefits for impaired eyesight, held not unreasonable. 

Constitution of lodge provided that member expelled for nonpayment 
of dues should be reinstated on making application on form provided, and 
that, where less than two calendar months had elapsed, medical examiner’s 
certificate could not bé required, unless in judgment of general secretary 
and treasurer additional information as to applicant’s physical condition 
was necessary, and, although expelled member applied for reinstatement 
within two months, requirement of additional information regarding his 
physical condition was not an arbitrary or unreasonable exercise of judg- 

ment because he had previously applied for benefits because of serious im- 

pairment of eyesight which, at time, appeared to be progressive. 

(For other cases, see Insurance, Dec. Dig. § 761.) 

3. INSURANCE. 

Lodge could refuse to reinstate insurance of member expelled for nonpay- 
ment of dues, who had impaired eyesight when expelled and was not insurable 
risk. 

(For other cases, see Insurance, Dec. Dig. § 761.) 

4. INSURANCE. 
Existence of disability when member defaulted in dues did not prevent for- 


feiture of rights under insurance certificate, where no claim had been submitted 
as required. 
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Constitution of lodge provided that no member should be entitled to 
benefits or to any right, title, or interest in or to beneficiary fund, unless 
dues were paid within time specified in constitution, and that member 
petitioning for disability should keep dues and assessments paid until claim 
had regularly been allowed, or, if disallowed by officer, until it had been 
regularly passed upon by beneficiary board, and that otherwise beneficiary 
certificate should be canceled, and the evidence disclosed that expelled 
member failed to comply with such provisions, and that thereupon for 
feiture was declared. 

(For other cases, see Insurance, Dec. Dig. § 754.) 

5. INSURANCE. ‘ 
Insurance contract must be construed and enforced as written. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


Appeal from Chancery Court, Jones County; A. B. Anis, Sr., Chancellor. 

Action by William E. Bridges against the Brotherhood of Railroad Trainmen. 
From a decree for plaintiff, defendant appeals. 

Reversed and rendered. 

W. L. Pack, Jr., of New Orleans, La., and Tom J. McGath, of Cleveland, 
Ohio, for appellant. 

F. B. Collins, of Laurel, for appellee. 

Cook, J. 

This is an appeal from a decree of the chancery court of the second district 
of Jones county, ordering the readmission of the appellee, William E. Bridges, as 
a beneficiary member of appellant, Brotherhood of Railroad Trainmen, and the 
reinstatement of appellee’s certificate of insurance; appellee having been previously 
expelled for the nonpayment of dues. 

The bill of complaint alleged that the appellee became a member of the ap- 
pellant in 1902, and that there was issued to him at that time a certificate of 
insurance in the face amount of $500, which was increased in 1925 to $1,875; that 
appellee paid, before they were due, all dues and assessments required of him 
until July, 1931; that, under the provisions of the constitution and by-laws of 
the order, dues must be paid monthly in. advance, on or before the Ist day of 
each month; that he failed to pay his July, 1931, dues on or before the Ist day 
of July, but that he paid said dues on the 15th day of July, 1931, to the treasurer 
of the local lodge of appellant who was authorized to collect them; and that said 
dues were duly remitted to the treasurer of the appellant, but it refused to accept 
them. 

The bill further averred that, according to the provisions of his certificate of 
insurance and the constitution and by-laws of appellant, the appellee had a right, 
upon filing the required application and paying the dues in arrears and $1 addi- 
tional, to have his certificate of insurance reinstated; that he made such applica- 
tion and tendered all such dues and fees before the expiration of the month of 
July, 1931; that he complied with ali other requirements of said certificate of 
insurance and the constitution and by-laws in an effort to have his insurance re- 
instated; but that, contrary to its constitution and by-laws, the appellant arbitrar- 
ily and illegally refused to reinstate said certificate of insurance. Attached to the 
bill of complaint were certain exhibits which will be referred to in the statement 
of the facts material to the issues presented. The prayer of the bill is that a de- 
cree be granted reinstating the certificate of insurance and restoring appellee to 


his original status and to all his legal and equitable rights under the policy of 
insurance. 


The appellant answered the bill of complaint, setting forth in detail the 
grounds upon which appellee’s readmission was dented, and the provisions of the 
constitution and by-laws applicable. Upon the trial of the cause, the constitution 
of the order was offered in evidence, and the provisions thereof which bear upon 
and control in the matter of the readmission of members who have heen expelled 
for the nonpayment of dues are the following: 

“Sec. 68. Any beneficiary member in good standing who shall * * *  suf- 
fer the complete and permanent loss of sight of one or both eyes, or upon becom- 
ing seventy (70) years of age, shall be considered totally and permanently dis- 
abled, but not otherwise, and shail thereby be entitled to receive, upon furnishing 
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suficient and satisfactory proofs of such total and permanent disability, the full 
amount of his beneficiary certificate.” 

“Sec. 72. A brother petitioning for a total and permanent disability claim 
under Section 68, shall not be exempt from Grand and Subordinate Lodge dues 
and assessments until the claim has been regularly allowed by the General Secre- 
tary and Treasurer, or if disallowed by that officer, until it has been regular!: 
passed upon by the Beneficiary Board. His standing shall be kept good by his 
lodge without intermission provided he has complied with Section 131, Subordinate 
Lodge Constitution; otherwise the beneficiary certificate of the said member shall 
be cancelled. Provided, that all beneficiary assessments paid after the month in 
which specified amputation or severance occurred or after the month in which 
the permanent loss of sight of one or both eyes occurred (as defined by Section 
68) shall be refunded.” 

“Sec. 137. No member shall be entitled to any of the benefits of the Brother- 
hood nor to any rights, title or interest in or to the bereficiary fund, unless his 
Grand and Subordinate dues and all assessments are paid within the time specified 
in the Constitution; otherwise his beneficiary certificate becomes null and void.” 

“Sec. 141. Any member of this lodge failing or refusing to pay his dues and 
assessments, as required by Section 129, becomes expelled without any notice or 
further action whatsoever, and at that instant his beneficiary certificate shall be 
void, and all rights and benefits of beneficiary membership shall cease and be 
determined.” 

“Sec. 151. A member expelled for nonpayment of dues may be readmitted 
upon making application on form provided by the General Secretary and Treas- 
urer for that purpose, the payment of all arrearages up to date of expulsion, 
current month’s dues and assessments, and a proposition fee of one dollar. This 
proposition shall be considered and acted upon as provided in laws governing ap- 
plications for membership by initiation, except that where less than two calendar 
months have elapsed a medical examiner’s certificate shall not be required, unless 
in the judgment of the General Secretary and Treasurer, additional information as 
to the applicant’s physical condition is necessary. Beneficiary members becoming 
expelled for nonpayment of dues, and readmitted after properly qualifying under 
this section, will again hecome beneficiary members, although more than 45 years 
of age.” 

The proof shows that in 1924 or 1925 the appellee, being then the holder of 
the insurance certificate in question, made application for the payment of the 
amount of the certificate on the ground that he had totally lost the sight of one 
eye, and that payment was declined for the reason that the proof offered in 
support of his claim of total disability showed that he could count a person’s 
fingers at a distance of four feet, and, therefore, had not totally lost the sight of 
the eye. The appellee made no further claim for disability benefits before he was 
expelled from the order and his certificate of insurance canceled for the nonpay- 
ment of dues. 

When he applied for reinstatement of his membership and certificate of 
insurance in July 1931, without a medical examiner’s certificate being attached to 
the application, appellant’s secretary and treasurer, having before him the record 
of appellee’s former application for payment of his certificate, as was his right 
under section 151 of the constitution, called upon the appellee for additional 
information as to his physical condition, and required the filing of an application 
on prescribed form 131, which included a medical examiner’s certificate. Upon the 
filing of this application, the medical examiner’s certificate, as well as the proof 
offered at the trial of this cause, showed total blindness of one eye for all prac- 
tical purposes, and, as a consequence, the application was denied. The general 


secretary and treasurer of the order, in assigning the reason for the denial of the 
application, testified as follows: 


“Mr. Bridges was not readmitted to beneficiary membership because of the 
fact that his application showed that he had no vision in his left eye. If this 
were true the laws of the Brotherhood, particularly Section 68 of the Constitution, 
at that time provided for the payment of the face of the certificate for the total 
and complete loss of vision of one eye, and Mr. Bridges would immediately 
have been entitled to have collected his insurance, if it could be proven to be true. 
He was considered for that reason, to be an exceptionally bad insurance risk, and 





310 The Insurance Law Journal, Vol. 80 [Feb., 1933 


was, therefore, not readmitted as a beneficiary member, but was advised that he 
could be readmitted as a non-beneficiary member. As indicated by the provision 
of the Constitution quoted above, an applicant would not be eligible to admission 
to the Brotherhood if he was forty-five years of age or over under ordinary 
circumstances, but this provision does not apply to cases where members have 
been expelled for nonpayment of dues, and make application for readmission 
within two calendar months. In such cases only the question of his physical 
condition enters into his eligibility for readmission. In this case very evidently 
the fact that Mr. Bridges was making an application for readmission within the 
sixty day period was overlooked, and the reason for his rejection was improperly 
and inadvertently assigned as being over age. The Secretary of Mr. Bridges’ 
lodge was notified to that effect on August 12, 1931, but when the error was 
discovered by Mr. McLeod and called to the attention of the undersigned the 
correct information was given respecting the cause of his rejection in the letter 
dated August 19, 1931. The fact 1s that the question of age in this particular case 
had, and has, no bearing on the matter, and the impairment of his vision was, and 
is, the sole cause of his rejection.” 

In explaining the rules and constitutional provisions governing the readmission 


of expelled members of the brotherhood, its general secretary and treasurer also 
testified as follows: 


“When a member is expelled for nonpayment of dues he may make application 
for readmission at any time. If such application is made within two calendar 
months after the date of expulsion, it is required to be made on a form, a copy 
of which is hereto attached, marked ‘Exhibit A’ and by this reference made a 
part of this deposition. If for reasons disclosed in this application for readmission, 
or because of any knowledge possessed by the General Secretary and Treasurer 
respecting the applicant’s physical condition, it is deemed necessary to have the 
member file a new and complete application for a beneficiary certificate, this may 
be done in the discretion of the General Secretary and Treasurer. The foregoing 
procedure is governed by Section 151 of the Constitution and General Rules of 
the Brotherhood. * * * Particular attention is called to the following words of 
Section 151: ‘A member expelled for nonpayment of dues may be readmitted upon 
making application on Form provided by the General Secretary and Treasurer 
for that purpose, the payment of all arrearages up to date of expulsion, current 
month’s dues and assessments, and a proposition fee of one dollar. This 
proposition shall be considered and acted upon as provided in laws governing 
applications for membership by initiation, except that where less than two calendar 
months have elapsed a medical examiner’s certificate shall not be required, unless 
in the judgment of the General Secretary and Treasurer additional information 
as to the applicant’s physical condition is necessary.’ It will be noted that it 
refers to the proposition for readmission as being ‘considered and acted upon as 
provided in laws governing applications for membership by initiation.’ The laws 
governing application for admission by initiation are found in Sections 120 and 
125. In the case of Mr. Bridges an attempt was made by the Treasurer of his 
subordinate lodge to effect his readmission to the Brotherhood without requiring 
him to sign the application for readmission. (Form 138). Because of the fact 
that Mr. Bridges had previously filed an application for the payment of his insur- 
ance the General Secretary and Treasurer required him to furnish a medical 
examiner’s certificate, which certificate on its face disclosed that Mr. Bridges 
had impaired vision, and for that reason, under the laws of the Brotherhood, 
could not be readmitted.” 

The certificate of insurance provided on the face thereof that it was issued 
upon the express condition that the insured should comply with the constitution 
and general rules and regulations then in force or which might thereafter be 
adopted by the brotherhood, and that he pay all dues and assessments imposed 
upon him within the time specified by the constitution and general rules; and 
further that “any failure to make such payments of either grand or subordinate 
lodge dues, or any general or special assessment referred to, shall at once forfeit 
any and all rights hereunder, and this certificate shall become null and void 
without notice to the assured; nor shall any payment by or for the assured of 
either dues or assessments or the receipt of any dues or assessments by the 
subordinate lodge or any officer thereof after such forfeiture revive its certificate 
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or confer rights hereunder except by readmission in two calendar months after 
the date of expulsion in accordance with the provisions of the Constitution and 
general laws.” 

~ [1] It will thus be noted that both the constitution of the brotherhood and 
the beneficiary certificate expressly provided that a failure to pay either grand or 
subordinate lodge dues and all assessments within the time specified by the con- 
stitution would at once forfeit any and all rights under the beneficiary certificate 
and render it null and void, and these provisions have been, by this court, re- 
peatedly held to be reasonable, valid, and enforceable. In Odd Fellows Benefit 
Association v. Smith, 101 Miss. 332, 58 So. 100, and Sovereign Camp, W. O. W., 
y. Hynde, 134 Miss. 705, 99 So. 259, the court, in construing similar sections of 
the constitutions of the fraternal benefit societies there involved, held that the 
failure to pay one month’s dues or assessment rendered the benefit certificate void. 
To the same effect are the cases of New York Life Insurance Co. v. Alexander, 
122 Miss. 813, 85 So. 93, 15 A. L. R. 314, and the Independent Order of Sons & 
Daughters of Jacob v. Enoch, 108 Miss. 302, 66 So. 744. 

It is admitted—in fact, it is expressly averred in the bill of complaint filed 
herein—that the appellee failed to pay his July, 1931, dues within the time required 
by the Constitution; and, consequently, upon said default, his membership in the 
order ceased and his insurance certificate became at once void. After the date 
of appellee’s expulsion for nonpayment of dues, he had the right to apply for 
readmission upon the terms and conditions prescribed in section 151 of the Con- 
stitution of the Brotherhood, but by the express provision of that section of the 
Constitution, when he applied for readmission, he stood on exactly the same 
basis as though he had never been a member of the brotherhood, with two ex- 
ceptions or qualifications set forth in said section. These exceptions are, first, that, 
if he sought readmission within two calendar months after the date of his expulsion, 
a medical examiner’s certificate would not be required, “unless in the judgment of 
the general secretary and treasurer, additional information as to the applicant’s phy- 
sical condition was necessary”; and, second, that, if he otherwise qualified under 
section 151 for readmission, age in excess of forty-five years would not prevent 
him from again becoming a beneficiary member of the order. 

[2, 3] Upon the filing of appellee’s application for reinstatement after his 
expulsion for the nonpayment of dues, the appellant’s general secretary and 
treasurer, in the exercise of his judgment, as authorized by said section 151 of 
the Constitution, required additional information as to the applicant's physical 
condition, including a medical examiner’s certificate; and, in view of the fact that 
appellee had previously applied for the payment of the amount of his certificate 
on account of an alleged serious impairment of the sight of one of his eyes, which 
then appeared to be progressive, it cannot be said the requirement of this addi- 
tional information and medical certificate was an arbitrary and unreasonable exer- 
cise of judgment on the part of said secretary and treasurer. Upon the filing of 
this additional information and medical examiner’s certificate, it appeared on the 
face thereof that the applicant had practically no vision in the left eye, and there- 
fore was not a proper insurable risk for the class of ‘insurance issued by the 
appellant, that is, insurance against the complete.and permanent loss of the sight 
of one or both eyes. This being true, the appellant was within its rights in reject- 
ing the appellee’s application for readmission, unless an obligation to reinstate 
appellee’s insurance may be sustained upon some theory of vested right therein on 


account of the fact that appellee’s disability occurred before, and existed at the 
time of the forfeiture. 


[4] The chancellor’s opinion upholding the right of reinstatement seems to 
proceed upon the theory that, since the appellee had lost the sight of his eye for 
all practical purposes prior to the date of his expulsion, he had certain accrued 
tights against the order which would prevent a forfeiture, although no claim 
whatever had been submitted by him prior to his default in the payment of dues, 
or, in other words, that the mere existence of the disability at the time of default 
would operate to prevent a forfeiture, regardless of whether any claim or proof 
had been submitted to the order. This theory is contrary to the express pro- 
vision of the constitution of the order, as well as the decisions of this court. 

Section 137 of the constitution provides that no member shall be entitled to 
any of the benefits of the brotherhood, or to any rights, title or interest in or to 
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the beneficiary fund, unless his grand and subordinate dues and all assessments 
are paid within the time specified in the constitution; otherwise his beneficiary 
certificate becomes null and void; while section 72 of the constitution requires 
that a member petitioning for a total and permanent disability claim, as defined in 
section 68 of the constitution, shall keep all grand and subordinate lodge dues and 
assessments paid until the claim has been regularly allowed by the general secre- 
tary and treasurer, or, if disallowed, by that officer, until it has been regularly 
passed upon by the beneficiary board; otherwise the beneficiary certificate of such 
member shall be canceled. The appellee failed to comply with these provisions, and 
thereupon the forfeiture was declared. 

In the case of New York Life Insurance Co. v. Alexander, supra, the court 
had under consideration the question of whether, under a life insurance policy 
providing for the waiver of premiums in the event of total disability, the sickness 
or insanity of the insured would prevent the forfeiture of the insurance, where 
no proof of his disability had been submitted. The evidence showed a total dis- 
ability by reason of sickness and insanity which prevented the insured from sub- 
mitting proof thereof, but the court held that this total incapacity of the insured 
did not avoid the forfeiture of the policy. 

In Berry v. Life Insurance Co. (Miss.) 142 So. 445, the policy provided for 
the waiver of further premiums and the payment of a disability benefit of $50 
a month during any total disability which would prevent the insured from again 
engaging in any gainful occupation, upon the insured furnishing satisfactory proof 
of such disability. The insured became insane while the policy was in full force 
and effect, and therefore totally disabled to follow any gainful occupation, but, 
on account of his insanity, he was unable to make proof of his disability, and 
likewise failed to pay the accruing premiums. Upon these facts, the court was 
strongly urged to overrule the Alexander Case, supra, but declined to do so, and 
held that the total disability, although occurring while the policy was in full 
force and effect, did not prevent a forfeiture for the nonpayment of premiums 
where the claim was not presented and perfected before default in such payment. 

[5] We fully recognize the fact that this case is one of great hardship, and 
the appellee’s plight appeals strongly to our sympathy. For nearly thirty years 
he maintained his membership in the order by the payment of dues and assess- 
ments, and then, for some reason not made clear by the record, and at a time 
when his disability had already occurred, he permitted a forfeiture of his insur- 
ance by reason of his failure to pay one month’s dues or assessments. However, 
the contract between the parties is so written as to authorize and require such 
forfeiture, and it must be construed and enforced by the courts as written. 

The decree of the court below will: therefore be reversed, and a decree will 
be entered here dismissing the appellee’s bill of complaint. 

Reversed, and decree for appellant. 


STANGO v. METROPOLITAN LIFE INS. CO. No. 235. 


Supreme Court of New Jersey. Oct. 17, 1932. 
162 Atlantic Reporter 533. 
1. INSURANCE. 

Question in life insurance application, “When last sick?” was unambiguous, 
and required statement of fact. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

2. INSURANCE. 

Unimpeached and uncontradicted evidence of insured’s false statements as to 
prior health and medical and surgical treatments in application for life policy 
sued on required directed verdict for defendant. 

The evidence showed that beneficial fraternal organization, of which 
insured was member, paid him sick benefits on three occasions- after 
date stated in application as that of his last sickness; that lodge physician 
treated insured for grippe after such date and sent him to specialist for 
treatment of stricture, that he was operated on for stricture a year later; 
and that death was caused by ruptured bladder following fall. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 
Appeal from Court of Common Pleas, Union County. 
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Action by Amelia Stango against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed. 

Argued May term, 1932, before the Chief Justice and Bodine and Donges, JJ. 

Perkins, Drewen & Nugent, of Jersey City, for appellant. 

Edward Cohn, of Elizabeth (Frank Cohn, of Elizabeth, of counsel), for ap- 
pellee. 

Per Curiam. 

This is an appeal from the common pleas. The action was brought upon a 
policy of life insurance, issued by the defendant on the life of the deceased, An- 
tonio Stango. The beneficiary, Amelia Stango, his wife, brings the suit. The policy 
was in the usual form, with application annexed and made a part thereof. 

In the application, the insured made statements relative to his prior health 
and to medical and surgical treatments undergone by him. The defense charged 
that these statements were false and fraudulent to the knowledge of the applicant, 
and thereby sought to avoid liability. The trial court refused to direct a verdict, 
and error is assigned therefor. 

The application for the policy was made June 17, 1929. It was issued August 
1, 1929. The insured died November 4, 1930. 

The following questions and answers were contained in the application: 

*“ “No. 7. (a) When last sick? December, 1927. (b) Nature of last sickness? 
Grippe. (c) How long sick? 10 days. 

“No. 9. Any physical or mental defect or infirmity? No. 

“No. 11. Have you had any surgical operation, serious illness or accidents? 
If so, give date, duration and name of ailment. No. 

“No. 18. Have you been attended by a physician during the last five years? 
If yes, give name of complaints, dates, how long sick and names of physicians. 
Yes, Grippe, 1927. 10 days. Dr. Guidi. 

“No. 20. How much time have you lost from work through illness during 
the last five years? 10 days.” 

The proofs show that the insured was a member of a beneficial fraternal or- 
ganization known as “The Sons of Italy.” This fraternity paid to its members 
benefits during sickness. It appears that on January 2, 1928, benefits were paid to 
the insured for illness of two weeks and one day. On July 26, 1928, benefits were 
paid for illness of two weeks and two days, and on January 29, 1929, benefits were 
paid for illness of two weeks. 

[1, 2] The question in the application, “When last sick?” was not ambiguous, 
and called for a statement of fact. Kerpchak v. John Hancock Mutual Life Ins. 
Co., 97 N. J. Law, 196, 117 A. 836. The proof of payment of sick benefits is cer- 
tainly some evidence of illness. Dr. Guidi, the physician named in the application, 
testified that he knew the insured; that on January 13, 1929, he treated him for 
grippe; that on the 2lst he developed stricture and was sent to Dr. Lerman, a 
specialist. Undoubtedly, this was one of the illnesses for which sick benefits were 
paid, because Dr. Guidi was the lodge physician. A year later, the same difficulty 
developed and an operation was performed. It is perfectly apparent that no per- 
son could suffer from stricture and not know it, and it is equally apparent that 
the insured had recurring periods of illness, over a period of years, which were 
not revealed in his application. 


The testimony of Dr. Lerman is to the effect that not only was there a 
stricture, but that the same was serious. He was not so certain that he treated 
the man in 1929 as was Dr. Guidi. His records were in accordance with Dr. 
Guidi’s statements, but he did not care to be too certain that he had properly 
affixed the date on his records. This circumstance, however, did not make a jury 
question. There was not only proof of the treatment in 1929 unrevealed to the 
insurance company, but there was also the proof of three unstated periods of ill- 
ness within the last two years. It is one thing to insure a man who has not been 
sick for two and a half years and quite a different matter to insure one who has 
been sick every six months for the last two or three years. “When last sick” 
means the last sickness and not one picked out at random some years before. 
When called upon to tell of his illness during the last five years, a medical history 
over that period was required and not an evasion. There is nothing to indicate 
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that the questions were not understood, and all the evidence indicates that the 
false answers were made understandingly, knowingly, and willfully. Stricture is 
a serious ailment, and also recurring periods of illness are serious. 

Death was caused by a ruptured bladder, following a fall. Retention of urine 
sets up an inflammatory condition in the bladder wall, rendering it less capable 
of resistance. 

The facts unimpeached and uncontradicted required a direction of a verdict, 
Fish y. Metropolitan Life Insurance Co., 73 N. J. Law, 619, 64 A. 109; Guarraia 
v. Metropolitan Life Ins. Co., 90 N. J. Law, 682, 101 A. 298; Brunjes v. Metro- 
politan Life Ins. Co., 91 N. J. Law, 296, 102 A. 693; Kerpchak v. John Hancock 
Mut. Life Ins. Co., 97 N. J. Law, 196, 117 A. 836; Prahm v. Prudential Ins. Co., 
97 N. J. Law, 206, 116 A. 798; Locker v. Metropolitan Life Ins. Co., 107 N. J, 
Law, 25/7, 151 A. 627. 

The judgment below is-reversed, with costs. 


PRUDENTIAL INS. CO. OF AMERICA v. SWANSON et al. No. 122. 
Court of Errors and Appeals of New Jersey. Oct. 17, 1932. 
162 Atlantic Reporter 597. 
1. INSURANCE. 


Where it is impossible for insured to deliver policy to insurer for indorse- 
ment of change of beneficiary, but insured has substantially complied with other 
requirements, change will be effected without delivery of policy. 

Change of beneficiary will be effected without delivery of policy on 
the principle that equity regards as done that which ought to be done, 
which permits the court to hold that a change of beneficiary has been 
accomplished where insured has done all that he could to comply with the 
provisions of the policy, but was unable to send the policy to the insurer 
by reason of circumstances beyond his control, as where it has been lost, 
or was in the possession of another person who refused to surrender it, 
or was otherwise inaccessible. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE. 

Generally, beneficiary has vested property right in policy, which can only be 
divested by insured making change in beneficiary in manner provided by policy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

3. INSURANCE. 

Insured seeking to change beneficiary is not excused from strict compliance 
with policy requirements, except where he has made every reasonable effort to 
comply therewith, in which case substantial compliance is sufficient. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE. 

Evidence held not to show that insured made every reasonable effort to obtain 
policy from beneficiary wife, from whom he had separated, and deliver it for 
insurer’s indorsement of change of beneficiary, hence notification of insurer and 
assignment of insured’s right was ineffectual as against wife. 

(For other cases, see Insurance, Dec. Dig. §§ 587, 665[2].) 

Donges, Justice, and Van Buskirk and Kerney, Judges, dissenting. 

Appeal from Court of Chancery. 

Bill of interpleader by the Prudential Insurance Company of America against 
Hardy Swanson and Mildred Swanson, to determine which of them was entitled 
to receive the proceeds of an insurance policy issued by the complainant upon the 
life of one Oscar E. Swanson. Judgment for Hardy Swanson, and Mildred 
Swanson appeals. 

Reversed. 

Lindabury, Depue & Faulks, of Newark, for complainant. 

Paula Laddey, of Newark, for appellant. 

Grosso, Brundage & Anderson, of Orange, for respondent. 

WELLS, J. 

The complainant, a life insurance company, filed a bill of interpleader against 
the defendants to determine which of them was entitled to receive the proceeds of 
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an insurance policy issued by the complainant upon the life of one Oscar E. 
Swanson. 


The proceeds are in court. The facts are for the most part either stipulated 
or not in controversy. 

On June 4, 1928, the Prudential Insurance Company, at the instance of Oscar 
E. Swanson, issued to him a policy in which it promised to pay to the insured, if 
living twenty years after the date thereof, or in case of the prior death of the 
insured, to Mildred Swanson, beneficiary, wife of the insured, the sum of $1,000. 

The policy by its terms reserved to the insured the right to change the bene- 
ficiary, and the method whereby the beneficiary under said policy might be 
changed was stated in the policy as follows: “Change of Beneficiary—If the 
right to change the Beneficiary has been reserved the Insured may at any time 
while this Policy is in force, by written notice to the Company at its Home 
Office, change the Beneficiary or Beneficiaries under this Policy, such change to 
be subject to the rights of any previous assignee and to become effective only 
when a provision to that effect is endorsed on or attached to the Policy by the 
Company whereupon all rights of the former Beneficiary or Beneficiaries shall 
cease. 

The policy also contained the following provision relative to its assignment: 
“Assignments—Any Assignment of this Policy must be in writing, and the Com- 
pany shall not be deemed to have knowledge of such assignment unless the 
original or a duplicate thereof is filed at the Home Office of the Company. The 
Company will not assume any responsibility for the validity of an assignment.” 

For about a year prior to his death, Oscar E. Swanson and his wife had not 
lived together. About one month before he died he went to the City Hospital, 
and while there he signed the following paper: 

“For And In Consideration of the sum of One Dollar and other valuable con- 
sideration to me in hand paid, the receipt whereof is hereby acknowledged, I do 
hereby assign, transfer and set over unto Hardy Swanson, all of my right, title 
and interest-in and to a certain life insurance policy on my life, made by the 
Prudential Insurance Company of America, in the amount of $1,000.00 and I do 
hereby authorize and constitute the said Prudential Insurance Company of 
America to change the name of the beneficiary of the said policy from Mildred 
Swanson to Hardy Swanson. 

“In Witness Whereof, I have hereunto set my hand and seal this 14th day of 
July, 1930. 

“Oscar E. Swanson [L.S.] 
“Signed, Sealed and Delivered in the presence of: 
“Ruth E. Jackson.” 

At the same time he also signed a letter which was dated July 15, 1930, ad- 
dressed to the complainant, as follows: 

“Gentlemen: Some time ago, I took out thru your Roseville Branch, a policy 
on my life in the amount of $1,000.00, naming my wife, Mildred Swanson, bene- 
ficiary. I have not been living with my wife for almost a year and do not wish 
to have her continue as the beneficiary of the policy. 

“IT am enclosing herewith an Assignment assigning my right, title and interest 
in the policy and naming my brother, Hardy Swanson, as beneficiary thereof in 
the event of my death. I am handling the matter in this way for the reason that 
my wife will not give up the policy. 

“Will you kindly change your records accordingly and advise me that it has 
been done. Thanking you, I am, 

“Yours respectfully, 
“Oscar E. Swanson.” 

30th the assignment and the letter were prepared by Ruth E. Jackson, a 
friend, and signed at the hospital by Oscar E. Swanson, in the presence of Miss 
Jackson’s brother-in-law and the Reverend F. Wahlborg, the minister of Oscar E. 
Swanson’s church. On July 15, 1930, at Swanson’s request, Pastor Wahlborg took 
the letter and the assignment, without, however, the insurance policy, to the home 
office of complainant in Newark, expressing the purpose of his call to an em- 
ployee at the home office, who directed him to take the papers to the Roseville 


branch office of complainant in Newark, which he did, and left the same on July 
15, 1930, at that office. 





316 The Insurance Law Journal, Vol. 80 [Feb., 1933 


Oscar E. Swanson died on July 17, 1930. The policy at the time the Papers 
were executed, and for about a year before insured’s death, was in the possession 
or under the control of appellant, Mildred Swanson. 

No provision as to the proposed change of beneficiary was indorsed on, or 
attached to, the policy by the complainant. 

The only question for solution herein is whether a change of beneficiary was 
effected. 

The respondent, Hardy Swanson, claims that Oscar E. Swanson complied 
with all the requirements of the policy for effecting a change of beneficiary, so 
far as lay within his power, and hence the doctrine that equity regards that done 
which ought to be done is applicable, and that the respondent, Hardy Swanson, 
is therefore entitled to the proceeds of the policy. 

[1] The Vice Chancellor decided that the brother, Hardy Swanson, was 
entitled to the insurance money, and found that Oscar E. Swanson did everything, 
under the circumstances, that he could have done to comply with the requirements 
of the policy respecting the change of beneficiary, that the notice was sufficient, 
and that while it was true that the poliy was not delivered to the insurance com- 
pany for endorsement of change of beneficiary, it was in the hands of an adverse 
claimant, the wife of the insured, and that the insured was therefore unable to 
get it for the purpose of delivery. He applied the legal principle that where it is 
impossible to deliver the policy to the insurance company for indorsement of 
change of beneficiary because it is held by an adverse claimant, such delivery is 
not necessary. 

With this legal principle we have no quarrel. 

“It is uniformly held that where insured’s failure to complete a change of 
beneficiary in his policy, before his death, by a return of the policy to the insurer, 
was caused by a refusal of the beneficiary named therein to surrender the policy 
to him, his efforts, if otherwise in substantial compliance with the requirements 
imposed by statute or contract, will—at least, as between the persons claiming as 
beneficiaries—be given effect, and the equitable right of the person designated by 
him as the new beneficiary will prevail over the strict legal title appearing on the 
face of the policy.” 36 A. L. R. page 771. 

Counsel for Hardy Swarson, respondent, cites, in support of his claim, para- 
graph 350 of 37 Corpus Juris, as tollows: “On the principle that equity regards 
as done that which ought to be done, the Court will give effect to the intention of 
the insured by holding that the change of beneficiary has been accomplished where 
he has done all that he could to comply with the provisions of the policy, as 
where he sent a proper written notice or request to the home office of the com- 
pany but was unable to send the policy by reason of circumstances beyond his 
control, as where it has been lost, or was in the possession of another person 
who refused to surrender it, or was otherwise inaccessible,” etc. 

With this declaration we are also in accord. 


[2] The reports of the decisions of the courts of the various states are filled 
with learned opinions by eminent jurists on the subject, and no useful purpose 
can be served by reviewing them. It is sufficient to say that this court and the 
Court of Chancery of our state have repeatedly said that: “As a general rule, 
the interest of an individual designated as beneficiary in a policy of insurance is 
a vested property right, payable to him if he outlives the insured, which right can 
only be divested by the insured making a change in beneficiary in the manner 
provided by the policy contract. Consequently, an assignment of such policy by 
the insured, even if made in full compliance with terms similar to those contained 
in the policy now under consideration, is ineffectual as against such beneficiary. 
Metropolitan Insurance Co. v. Clanton, 76 N. J. Eq. 4, 73 A. 1052; Sullivan v. 
Maroney, 76 N. J. Eq. 104, 73 A. 842, affirmed 77 N. J. Eq. 565, 78 A. 150; 
Anderson v. Broad Street National Bank, 90 N. J. Eq. 78, 105 A. 599, affirmed 91 
N. J. Eq. 331, 109 A. 205; Metropolitan Life Insurance Company v. Tesauro, 94 
N. J. Eq. 637, [120 A. 918].” 


A mere unexecuted intention to change the beneficiary is not sufficient. 

The persons originally indicated as the beneficiary in life insurance policies 
have the right to insist upon a compliance with their terms. 

This general rule requiring the change of beneficiary to be made in the man- 
ner pointed out by the policy is subject to some exceptions. Vice Chancellor 
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Leaming, whose opinions have been so often admired and affirmed by this court, 
pointed out, in the case of Prudential Insurance Co. v. Reid, 107 N. J. Eq. page 
338, 152 A. 454, 455, one exception. 

In the Reid Case, the insured sent the policy to the insurer with a proper 
request for the change of beneficiary, and the Vice Chancellor, referring to that 
class of cases where no discretion as to who shall be beneficiaries is reserved to 
the insurer, said (citing cases) : 

“In cases of the latter class the indorsement on the policy is, I think, uni- 
formly and properly regarded as a mere ministerial act, where the insured has 
done all that he should have done to entitle him to have the indorsement made on 
the policy. 

“This is necessarily so, since the absence of any reservation of a discretionary 
right on the part of the insurer in the matter of change of beneficiaries must 
give to the insured an unrestricted right, so far as the insurer is concerned. And, 
if it be here determined that the insurer should have made the indorsement on the 
policy, equity must regard that which should have been done as having been done, 
and the rights of the respective parties in interest will be measured without 
regard to the absence of the ministerial act of indorsement.” 

The Vice Chancellor in the case sub judice, as appears in remarks made 
before delivering his conclusions, decided the instant case on the authority of the 
Reid Case, and counsel for respondent argues in his brief forcefully that it is 
directly applicable and dispositive of the instant case. 

We find a marked distinction between the two cases. 

In the Reid Case, the demand was accompanied by the policy, and everything 
was done by the insured that was required of him to be done in order to change 
the beneficiary. 


It was the insurer which failed to do its plain duty by indorsing the change 
on the policy. 

[3] An examination of cases will show that for the most part the insured is 
excused from complying with the strict requirements of his policy only where he 
is able to convince the court that he has done everything within his power to 
effect a change, and made every reasonable effort to comply with the conditions 
of a change of beneficiary, and that then the rule that substantial compliance is 
sufficient becomes applicable. 


The question then to be answered is, Did Oscar E. Swanson measure up to 
these requirements? 

[4] Did he make every reasonable effort to obtain the policy and deliver it to 
the complainant insurer, in order that the provision as to the change might be 
indorsed thereon or attached thereto by the insurer? 


The court below answered that question in the affirmative, and, if that 


answer be justified by the evidence in the case, the decree below should be 
affirmed. 


Counsel for Hardy Swanson argued before the Vice Chancellor that it was 
immaterial whether any application had been made to the wife for the policy, “but 
that if it was material to show whether or not the policy was demanded they 
were prepared to prove that it was.” 


To this the Vice Chancellor replied: “I wouldn’t think it was, but if either 
of you think it is, you may submit testimony on that point.” 

We think that under the peculiar circumstances of this case it was necessary 
to show that the insured had made an effort to obtain the policy from his wife, 
or to produce proof beyond the fact that they were not living together, to war- 
rant an inference that the policy was in the hands of an adverse claimant, and 
that the insured was therefore unable to obtain it. 

The only testimony submitted tending to show a demand for the policy comes 
from Hardy Swanson, who to say the least is not a disinterested witness. He 
says that in the month of September, 1929 (10 months before the letter was 
written by Oscar E. Swanson to the insurance company asking that the beneficiary 
be changed), he (Hardy Swanson) asked Mr. and Mrs. Carlson, the parents of 
appellant (to whom insured had intrusted the policy for safe-keeping) in the 
presence of appellant, for the policy, and that they declined to deliver it to him, 
stating that the insured had it. The Carlsons and Mrs. Swanson emphatically deny 
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this, and they deny that any demand or request for the policy was ever made at 
any time by any one. 

Hardy Swanson admits that he never asked for the policy after September, 
1929. He said that he was asked by the insured to request the return of the 
policy, but his testimony clearly shows that he did not disclose to the parents of 
Mildred Swanson or to Mildred Swanson that he came at the request of, or had 
been sent by, Oscar E. Swanson for the policy. There was, of course, no reason 
why the policy should have been delivered to Hardy Swanson under these cir- 
cumstances. Oscar E. Swanson was living within a short distance of his wife, and 
she was accessible. He was physically able to personally demand or write for the 
policy, had he wanted it. 

The undisputed evidence is that on July 15, 1930, the day when the letter of 
the Prudential Insurance Company was dated and the letter and so-called assign- 
ment were delivered, Mildred Swanson called upon her husband at the hospital, 
and that Hardy Swanson and the Reverend Wahlborg, the messenger who on 
that very day delivered the letter to the Prudential Insurance Company, were 
present during the entire time of Mildred Swanson’s visit with her husband, 
and that Oscar E. Swanson, the husband, made no demand for or mention 
of the insurance policy. No explanation is made why, if he wanted the policy, he 
failed to ask his wife for it on that occasion. 

There is not a scintilla of evidence in the case, other than that which is con- 
tained in the letter of July 15, 1930, that Oscar E. Swanson ever made any effort 
whatever to obtain the policy from his wife, nor is there any testimony indicating 
that if such a demand had been made it would not have been complied with. 

After a careful examination of the evidence in this case, and the decisions 
of this court applicable thereto, we are not convinced, as was the Vice Chancellor, 
that Oscar E. Swanson did everything under the circumstances that he could or 
should have done to comply with the requirements of the policy respecting the 
change of the beneficiary. 

We are of the opinion, therefore, that the decree of the Court of Chancery 
holding that a change of beneficiary from the wife, Mildred Swanson, to the 
brother, Hardy Swanson, had been accomplished was erroneous, and should be 
reversed. 

For affirmance: Justice Donges, and Judges Van Buskirk and Kerney. 

For reversal: The Chancellor, Justices Trenchard, Parker, Lloyd, Case, Bodine, 
and Brogan, and Judges Kays, Dear, and Wells. 


PRUDENTIAL INS. CO. OF AMERICA vy. NILAN. No. 61. 


Court of Errors and Appeals of New Jersey. Oct. 17, 1932. 
162 Atlantic Reporter 605. 


1. INSURANCE. 

False material statements in application for industrial life insurance, know- 
ingly and fraudulently made, where insurer, in good faith, relied on truthfulness 
of representations, are evidential of fraudulent procurement of policy (Comp. St. 
Supp. § 99—94(4). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

2. INSURANCE. 

Neither statute nor provision in industrial life policy that policy contains en- 
tire contract, wipes out initial fraud in procurement of policy (Comp. St. Supp. 
§ 99—94(4). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

3. INSURANCE. 

In insurer’s suit to rescind industrial life policy, brought after insured’s 
death, on ground policy was fraudulently procured, contents of application con- 
taining alleged false and material statements, held admissible notwithstanding 
neither application nor part thereof was attached to or incorporated in policy 
(Comp. St. Supp. § 99—94(4). J 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 


Syllabus by the Court. 
1. False statements in an application for industrial life insurance knowingly 
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and fraudulently made by the applicant, material in nature, intended to induce 
and actually inducing the issue of the policy by the insurer, which latter, in good 
faith, relied upon the truthfulness of the representations, are evidential of 
fraudulent procurement of the policy. 

2. Neither the statute, chapter 179, P. L. 1925, 1925-1930 Supplement to Com- 
piled Statutes p. 862, § 99—94(4), nor the policy provision, “This policy contains 
the entire contract between the parties hereto” wipes out such initial fraud. 

3. Neither the said statute nor the said policy provision, in an appropriate 
action directed towards that fraud, nullifies the materiality or the admissibility of 


the statements contained in the application, whether the same be or be not indorsed 
on or attached to the policy itself. 


Appeal from Court of Chancery. 

Suit by the Prudential Insurance Company of America against Thomas Ni- 
lan, administrator of the estate of Thomas Niland, deceased. Decree in favor of 
the defendant, and the complainant appeals. 

Reversed. 

Perkins, Drewen & Nugent, of Jersey City, for appellant. 

Nathan Susskind, of Bayonne (Aaron A. Melniker, of Jersey City, of coun- 
sel), for respondent. 

Case, J. 

The case comes up on the appeal of the Prudential Insurance Company from 
a decree of the Court of Chancery adverse to the appellant on the latter’s bill to 
rescind an industrial insurance policy and to restrain the administrator of the 


deceased insured from continuing an action on the policy in the Bayonne district 
court. 


The bill of complaint alleged that Thomas Niland had induced the complai- 
nant to enter into the contract of insurance by false and fraudulent statements 
concerning his physical and mental condition and history; that such statements, 
contained in the application for insurance, were not only known to Niland to be 
untrue but were made by him fraududently for the purpose of inducing the com- 
pany to issue the policy; that the company issued the policy in reliance upon the 
truthfulness of the statements and in ignorance of the falsity thereof; and that 
it had no information otherwise until after Niland’s death, which occurred less 
than one year after the policy date. The bill also set forth a policy provision to 
the effect that the policy should be void unless on the day of its date the insured 
be in sound health and alleged that the insured was not in sound health on that 
date. The bill therefore grounded in two claims, one that the contract was fraud- 
ulently procured, the other that the contract was void because of ill health on the 
policy date; but we are concerned with only the first. 


On the trial of the cause the vice chancellor decided that the application and 
its contents were inadmissible, and overruled all lines of testimony based thereon. 
He also refused to admit evidence of Niland’s health except as of the date of the 
actual issue of the policy, or evidence of fraud by the insured other than as to 
his health at the last mentioned time. These rulings were based upon the fact 
that neither the application nor any part thereof was attached to or incorporated 
in the policy and upon the following provisions of the policy: “This policy con- 
tains the entire contract between the parties hereto” and “This policy shall not 
take effect if the insured die before the date hereof, or if on such date the in- 
sured be not in sound health. * * *” The proofs, as thus limited, failing to show 
that the insured was not in sound health on the policy date, the complainant’s bill 
was dismissed and a decree was entered for the defendant, on the latter’s counter- 
claim, restraining the complainant from setting up any defense to an action on 
the policy and directing the complainant to pay the defendant the face amount of 
the policy. The single point argued by the complainant on its appeal is that the 
court below erred in excluding proof of the answers given by the insured in his 
application and that these rulings prevented the complainant from proving a false 
and fraudulent procurement of the contract. 


The provision “This policy contains the entire contract between the parties 
hereto” was inserted in the policy contract at the command, and in almost the 
precise words, as our italicization will indicate, of the statute (chapter 72, P. L. 
1907, p. 134, § 1 (4), 2 Comp. St. 1910, p. 2868, § 94, par. 4, the last enactment of 
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which is chapter 179, p. 437, P. L. 1925, 1925-1930 Supp. to Compiled Statutes, p, 
862, § 99—94 (4): “No policy of * * * insurance shall be issued * * * unless the 
same shall contain the following provisions: * * * Fourth. A provision that the 
policy shall contain the entire contract between the parties, and nothing shall be 
incorporated therein by reference to any constitution, by-laws, rules, application or 
other writing unless the same are endorsed upon or attached to the policy when 
issued, and all statements purporting to be made by the insured shall, in the ab- 
sence of fraud, be deemed representations and not warranties. Any waiver of this 
provision shall be void.” 


[1-3] The letter of the statute has been complied with. The statutory pro- 
vision is written in the policy. The application is not a part of the contract. Con- 
sequently, the mere untruthfulness of the statements in the application does not 
make that paper material to the cause. However, the statute does not, as similar 
statutes in some jurisdictions do, Johnson v. Mutual Life Insurance Co., 180 
Mass. 407, 62 N. E. 733, 63 L. R. A. 833; Zimmer v. Central Accident Insurance 
Co., 207 Pa. 472, 56 A. 1003, provide that an application that is not attached to or 
otherwise made a part of the policy, shall not be admitted in evidence. The sta- 
tute does not strip the application of evidential value or admissibility if a cogni- 
zable issue be presented upon which the instrument is in fact material. 


The New York Court of Appeals in Archer v. Equitable Life Assurance So- 
ciety, 218 N. Y. 18, 112 N. E. 433, passing upon a statute of the state of New 
York substantially the same as our own, conceded that the meaning and intent 
of the statute were manifestly not clear and certain through its language, but, ap- 
plying certain rules of construction, concluded that the legislative intent was to 
prohibit an insurance company from invoking, as a defense, fraudulent repre- 
sentations of the insured entering into the extent or estimate of the risk which 
were not incorporated in the policy when issued and construed the statute ac- 
cordingly. We gather from the learned opinion that an influential factor in the 
chain of reasoning was the apprehension, attributed to the Legislature, that an in- 
sured, having no copies of the initial statements and forgetful of the contents, 
might, through a period of years, continue the payment of premiums, and that the 
insured or his beneficiaries would first become conscious of the errors when the 
latter were alleged by the insurer in avoidance of the obligation to pay the sums 
insured. But that eventuality could scarcely happen in the case at bar for the 
policy contains the following incontestability clause: “After this policy shall have 
been in force during the lifetime of the insured, for one full year from its date, 
it shall be incontestable, except for nonpayment of premium, but if the age of 
the insured be misstated, the amount payable under this policy shall be such as 
the premium would have purchased at the correct age.” This observation becomes 
general since it is common knowledge that a clause of comparable support is 
very widely used in life insurance policies. The effectiveness of such a clause has 
been upheld both at law and in equity and has been restated approvingly by this 
court. Drews v. Metropolitan Life Insurance Co., 79 N. J. Law, 398, 75 A. 167; 
Prudential Insurance Co. v. Connallon, 108 N. J. Eq. 316, 154 A. 729. We think 
that a person who has, for his purposeful fraud, obtained an insurance policy 
from an insurer is not likely to forget the circumstance within the ordinary per- 
iod of contestability, and that a named beneficiary has but little equity, as against 
a defendant insurer, on a claim that has ripened, within that period, on a policy 
so obtained. 

An insurance policy is but a form of contract. The right, in general, of a 
party to withdraw from a bargain on the ground of preliminary fraud is well es- 
tablished. The procedure by bill in chancery, after the death of the insured, for 
the cancellation and surrender of the policy of insurance and to enjoin the bene- 
ficiary from bringing an action at law thereon when the bill was wholly based 
upon the fraud of the insured in obtaining the policy has been upheld by the 
Court of Chancery, New York Life Insurance Co. v. Steinman, 103 N. J. Eq. 403, 
143 A. 529, and recognized by this court, Prudential Insurance Co. v. Connallon, 
supra; and the jurisdiction of chancery in the instant case is not questioned. 

In providing that the policy should contain the entire contract between the 
parties, the statute was but declaratory of the law already pronounced by the ca- 
ses. In American Popular Life Insurance Co. v. Day (1876) 39 N. J. Law, 89, 
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page 94, 23 Am. Rep. 198, it was held by this court that, even when the applica- 
tion contained an agreement on the part of the insured that the answers to the 
questions should be the basis and form part of the contract or policy, yet if the 
policy did not, directly or indirectly, so declare, it would be assumed that all pre- 
vious negotiations had been superseded, and that the policy alone expressed the 
contract of the parties and (page 93 of 39 N. J. Law) that in order to make any 
statements binding as warranties they must appear upon the face of the instru- 
ment by which the contract of insurance was effected either expressly set out or 
incorporated by inference, and that, if they were not so, they were not warranties 
but representations. A further element was introduced by the statute in the re- 
quirement that the incorporation of the application in the policy must be by in- 
dorsement or attachment and not by mere reference. 

With the case law and the statute law in that posture this court has twice 
made a relevant decision. In Duff v. Prudential Insurance Company (1917) 90 
N. J. Law, 646, 101 A. 371, the policy contained the language: “This policy con- 
tains the entire contract between the parties,’ and the application was neither in- 
dorsed nor attached nor in any way referred to. The respondent beneficiary set 
up this argument in its brief: “The finding that ‘the statement in the application 
for insurance that the plaintiff had never suffered from consumption was a will- 
ful untruth’ does not vitiate the policy and prevent recovery thereunder, in that 
the said application is not a part of the contract.” In the course of the opinion 
the statute, P. L. 1907, p. 133, 134, § 1 (4), supra, was specifically referred to and 
was, therefore, beyond peradventure, in the mind of the court. The holding was 
that the statement in the procuring of the policy of a material, willful untruth 
was fraud and that that fraud was an adequate defense to an action on the policy. 
In Brunjes v. Metropolitan Life Insurance Co. (1917) 91 N. J. Law, 296, 102 A. 
693, 694, the direction of a verdict for the defendant company was under review. 
Here also the policy declared that “this policy contains the entire contract,” and 
the application was not made a part of the policy. Mr. Justice Black, in writing 
the opinion for this court, said: “It is alleged as error the trial court improperly 
admitted in evidence the application blank of the deceased, containing his signed 
answers given to the Metropolitan physician and medical examiner, and the re- 
port of the medical examiner. These were not made a part of the policy, and sec- 
tion 4 of the act of 1907 (page 134) is invoked. * * * We had under consideration 
and passed upon this point in the case of Duff v. Prudential Insurance Co. [90 N. 
J. Law, 646], 101 A. 371. * * * We think it was not error for the trial court to 
admit the application blank with the signed answers of the insured and the med- 
ical examiner’s report in evidence. There was no attempt to disprove or contro- 
vert the fact, that these statements were untrue. * * * A material false representa- 
tion in the answers purposely made is a reason for the avoidance of the policy on 
the ground of fraud.” The statute having been thus construed in 1917, the re- 
enactment of the statute in 1925 without clarification of meaning or change in 
language confirms the judicial expression as a correct interpretation of the legis- 
lative intent. 

So it is well settled in this jurisdiction that false statements in the applica- 
tion knowingly and fraudulently made by the applicant, material in nature, in- 
tended to induce and actually inducing the issue of the policy by the insurer, 
which latter, in good faith, relied upon the truthfulness of the representations, are 
evidential of fraudulent procurement, that neither the statute nor the policy form, 
in an appropriate action directed towards that fraud, nullifies the materiality or 
the admissibility of the statement contained in the application, whether the same 
be or be not indorsed on or attached to the policy itself. 


The application in the instant case was signed November 30, 1928. The policy 
issued December 3, 1928. The insured died October 29, 1929. In the application, in 
response to the question “When last sick?” was this answer: “Never seriously”; 
and in response to a question whether the applicant had ever had various enu- 
merated ailments, of which ulcers was one, was the answer “None.” Notwith- 
standing the adverse rulings on evidence, some testimony of the insured’s physical 
condition prior to the making of the application was received, and this testimony 
discloses that the applicant had been at the Bayonne Hospital for treatment on 
various occasions; that, referring to one such occasion, the applicant was admit- 
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ted January 26, 1928, following which, on February lst, the patient’s illness was 
diagnosed as an ulcer of the left leg, broken down into an open sore; that at the 
same time (February Ist) the hospital physician was told by the patient that the 
latter had suffered from ulcers on both legs and that he had been operated upon 
for ulcers on the left leg eleven years previously; that on August 12, 1928, the 
patient was discharged from the hospital to his home but was not cured. We do 
not undertake to make a finding of fraud, but we conclude that this chapter of in- 
cidents, terminating about three months prior to the representation by the appli- 
cant for insurance that he had never had ulcers, presented a factual front which, 
supported by the contents of the application, would be sufficiently suggestive of 
fraud to require court consideration. That gave materiality to the application 
and to the answers of the insured contained therein. We consider that the eyi- 
dence should have been admitted and that the refusal of it was harmful error. 

The decree below will be reversed to the end that there may be a rehearing 
at which the excluded evidence shall be admitted and considered. Babirecki y, 
Virgil, 97 N. J. Eq. 315, 127 A. 594, 39 A. L. R. 171. 

For affirmance: None. 

For reversal: The Chancellor, Justices Trenchard, Parker, Lloyd, Case, Bo- 


dine, Donges, and Brogan, and Judges Van Buskirk, Kays, Dear, Wells, and 
Kerney. 


JOHN HANCOCK MUT. LIFE INS. CO. v. HICKS. 
Court of Appeals of Ohio, Franklin County. Oct. 14, 1931. 
183 Northeastern Reporter 93. 
1. INSURANCE. 


Insurance policy is voluntary contract which may be made upon such terms 
and conditions, not conflicting with public policy, as parties agree. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

2. INSURANCE. | ; 

Beneficiary seeking to recover on life policy containing disability clause must 
establish disease causing insured’s disability was contracted after date of policy, 
notwithstanding incontestable clause. i 

Beneficiary seeking to recover on life policy was required to establish 
that disease was contracted by insured after date of the issuing of the 
policy, since the policy provided that if the insured should become wholly 
and permanently disabled by disease contracted after date thereof, certain 
payments would be made, and the incontestable clause only prevented the 
contest by the insurer respecting any liability incurred by it by the terms 

of the contract, and did not relieve the party seeking to recover, in the 

first instance, of establishing its right to recover under the specific lan- 

guage of the policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE. 4 
Insurer must plead and prove exceptions to risk covered by policy. 
(For other cases, see Insurance, Dec. Dig. § 645[2].) 

4. INSURANCE. 

That insurer accepted premiums on disability clause after claim thereunder 
was made held not waiver of right to require proof that insured’s disability was 
caused by hazard covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 392[6].) 


Action by Alice F. Hicks against the John Hancock Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant brings error—[By Editorial 
Staff.] 

Reversed and remanded with instructions. 

Webb I. Vorys, of Columbus, for plaintiff in error. 


Horace Kerr and James F. O’Rourke, both of Columbus, for defendant in 
error. 


HornseEck, J. 


This is a proceeding in error seeking to reverse a judgment of the trial court 
rendered in behalf of the defendant in error. 
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Plaintiff in error was defendant below, and defendant in error, Alice F. Hicks, 
was plaintiff, and we refer to the parties as they there appeared. 

On the 19th day of February, 1927, and the 7th day of March, 1927, re- 
spectively, policies of life insurance in the sum of $5,000 each were issued to 
Harry C. Carr, and appended to each policy was a supplemental contract covering 
total and pefmanent disability of the insured. Alice F. Hicks, the plaintiff, was 
named beneficiary in the policies. The original petition alleged the issuing of the 
policies, the payment of premiums, and particularly the total and permanent dis- 
ability provisions thereof, and set out verbatim so much of the provisions as was 
deemed pertinent, as follows: 

“Total and Permanent Disability Benefit Provision. 

“1. If after the first premium or regular instalment thereof shall have been 
paid hereunder and under the policy, the Insured prior to the anniversary of the 
policy nearest his sixtieth birthday shall become wholly and permanently disabled 
by bodily injury or disease sustained or contracted after the date hereof, so that 
thereby he will be wholly, continuously and permanently prevented from the pur- 
suit of any form of mental or manual labor for compensation, gain or profit 
whatsoever, then, if there is no premium in default, and the policy is not being 
continued as paid-up or extended insurance under the non-forfeiture provisions 
thereof, the Company will upon receipt of due proof of such disability, grant the 
following benefits subject to the terms and conditions herein set forth. 

“Beginning with the anniversary of the policy next succeeding the commence- 
ment of such disability, the Company will waive the payment of further pre- 
miums, during the continuance of the disability, and will pay to the Insured, from 
the date of the commencement of such disability, or to the beneficiary if disability 
results from insanity, subject to the conditions and limitations of this provision, 
with the written consent of the assignee, if any, a sum equal to one per centum of 
the face amount of the policy exclusive of any policy additions, and a like sum 
monthly thereafter during the continuance of the disability, until the maturity of 
the policy. 

The petition further averred that the insured on the 3lst of May, 1928, had 
been adjudged to be an insane person in the probate court of Franklin county, 
Ohio; that he was then and at the time of filing the petition, by reason of said 
insanity, wholly, permanently, and continuously prevented from the pursuit of any 
form of mental or manual labor for compensation, gain, or, profit. Thereafter, 
and before the cause came on for trial, the plaintiff filed a second petition against 
the defendant, seeking to recover the amount claimed to be due under the per- 
mant and total disability clauses of the policies, from the date of the original 
petition to the date of the second petition. These cases were consolidated under 
one number in common pleas court and come here as one case. 


Certain motions were filed by defendant, which are not germane to the ques- 
tion presented, and two demurrers, one to each petition, were argued and sus- 
tained by Judge Scarlett of the common pleas court before the cases came on for 
trial. Without stating in detail the allegations tested by the demurrers, suffice to 
say that the effect of the rulings was to require the plaintiff to set out that the 
insured, Carr, contracted the disease known as dementia praecox after the date of 
the issuing of the policies. 


The defendant answered, and in so far as is relevant here set up a general 
denial and a cross-petition seeking the recovery from the plaintiff of payments 
made by the company to the plaintiff under the disability clauses from April 1, 
1928, to March 1, 1929. The cross-petition averred that if the insured was af- 
flicted with a disease known as dementia praecox, which defendant denied, the 
same was sustained or contracted by him prior to February 19, 1927. The plain- 
tiff filed replies to the answers, and answer to the cross-petition, setting up the 
incontestable clauses in the policy, which read: “This policy * * * shall be 
incontestable after it has been in force during the lifetime of the insured for a 
period of one year from its date of issue except for non-payment of premium.” 

This was the state of the pleadings when the case came on to be heard. The 
trial court at the time the jury was impaneled, upon consideration-of some phases 
of the law of the case, was of opinion that the incontestable clauses in the 
policies prevented any contest of the claim of the plaintiff under the policy except 
that of nonpayment of premiums; that it was not incumbent upon the plaintiff to 
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establish that the insured contracted the disease of dementia praecox resulting in 
insanity after the date of the policy; and that an allegation that the plaintiff was 
suffering from the disease of dementia praecox as of May 31, 1928, and the date 
of filing the petition was sufficient. Thereupon the plaintiff conforming to the 
rulings of the court amended her petitions by striking out the allegation thereof 
“that said disease was contracted by the insured after the date of said policy of 
insurance.” Demurrers were interposed to the petitions as amended, and overruled. 
Motions to dismiss, and motions to arrest the case from the jury, and that the 
jury be instructed to return a verdict for the defendant, were all overruled. The 
tendered answer of the defendant setting up a defense that the disease from 
which the plaintiff claimed insured was suffering was contracted before the date 
of the issuing of the policies was stricken upon demurrer thereto by the plaintiff, 
The amended reply and amended answer to the cross-petition were tendered and 
demurrers thereto overruled. 

We have stated as briefly as possible the various and involved steps relating 
to the making up of the issues, in so far as germane to the narrow questions 
presented to the court. 

The testimony offered and accepted by the trial court was to the effect that 
the insured had been adjudged an insane person by the probate court of Franklin 
county on the 15th of May, 1928, and that continuously thereafter and at the time 
of trial he was totally and permanently disabled and thereby prevented from 
pursuit of any mental or manual labor for compensation. The defense tendered 
the testimony of Dr. Tarbell to the effect that in 1926, months prior to the issuing 
of either policy, he had examined the insured and diagnosed the illness from 
which he was then suffering as dementia praecox simplex. This was refused under 
exception of counsel for the defendant. The court rendered judgment for the 
plaintiff against the defendant in the full amount claimed and against the defend- 
ant on its cross-petition. 

The legal proposition which we are called upon to determine is whether or 
not the incontestable clause in the policies prevents the defendant putting the 
plaintiff upon proof that the disease of dementia praecox resulting in permanent 
and total disability of the insured was contracted subsequent to the issuing of the 
policies. 

It is the claim of the defendant that the incontestable clause has no effect 
whatever upon the obligation enjoined upon the piaintiff to prove that there has 
been a breach of the conditions of the policy or contract. 

[1] A policy of insurance is a voluntary contract, and may be made upon 
such terms and conditions as are agreed upon by the parties thereto so long as 
they are not in conflict with public policy. The gist of many of the decisions of 
our Supreme Court in recent pronouncements has been to direct attention to the 
fact that policies of insurance are but simple contracts, and that it is the obliga- 
tion of the courts to interpret them as such. “Insurance” has been defined as “a 
contract by which one party promises on a consideration to compensate * * * 


the other if he shall suffer loss from a specified cause * * *.” 32 Corpus 
Juris, 975. 


[2] It is incumbent upon the plaintiff, in seeking to recover upon an insurance 
contract such as we have under consideration, to establish that the disease from 
which the permanent and total disability results was the subject of the contract, 
namely, that it was covered by the policy. The clause in question defining the 
subject-matter insured against reads as follows: “If * * * the insured * * * 
shall become wholly and permanently disabled by * * * disease * * * con- 
tracted after the date hereof, so that thereby he will be wholly, continuously and 
permanently prevented from the pursuit of any form of mental or manual labor 
for compensation,” etc., “the payments provided will be made.” 


We are of opinion that only permanent and total disability from diseases 
contracted after the date of the issuing of the policies is the subject of insurance 
in this contract. The incontestable clause does not have the effect of enlarging 
the diseases or bodily injuries for which the company agrees to compensate the 
insured or his beneficiary. Had this policy named the specific diseases and injuries 
the suffering of which would have been compensated, it would not be claimed 
that any other disease or injury would obligate the company to any liability under 
the policy. The incontestable clause only prevents the contest by the company 
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respecting any liability incurred by it by the terms of the contract, and does not 
relieve the plaintiff in the first instance of establishing its right to recover under 
the specific language of the policy. The incontestable clause would have prevented 
the company from contesting any answer made by the insured in his application to 
the effect that he was free from any mental disease, although he then knew that 
he was so afflicted, unless the claim was asserted by the company during the period 
in which the incontestable clause was not to be affected; but this would not affect 
that part of the policy setting forth the nature and extent of the coverage. The 
clause of indemnity relates to the policy or contract. When it is established by the 
claimants that the hazard against which the company has insured has been suf- 
fered by the insured, then the policy by its terms in that respect is effective and 
can not be contested. However, until such proof is made the plaintiff has not 
established a substantive right to recover. In other words, the company by the 
incontestable clause has not waived the necessity of allegation and proof that the 
injury, loss, or risk claimed is the subject of the contract. It was incumbent upon 
the plaintiff to plead and prove that the insured was at the time of the filing of 
the petitions suffering from a disease contracted after the date of the issuing of 
the policies. And the defendant company had the right without respect to the 
incontestable clause to put the plaintiff upon such proof. 

Inadvertently, no doubt, the trial court permitted the inconsistency of a reply 
to a general denial. Had the incontestable clause applied to the facts pleaded, it 
would properly have appeared in a reply to an affirmative defense of the answer 
of the company. In fact, the incontestable clause could not be material in the 
case until the company had undertaken to set up a defense, which, because of the 
incontestable clause of its policies, it was prevented from asserting. Our deter- 
mination is a matter of first impression, as, strange as it may seem, there is no 
case in Ohio in which the identical question here presented has been considered. 
However, in other jurisdictions we find support for our position in the cases 
which are cited in the brief of counsel for defendant, notably Sanders v. Jeffer- 
son Standard Life Ins. Co. (C. C. A.) 10 F.(2d) 143, where the question of the 
scope and effect of the incontestable clause of a policy under consideration was 
directly raised. The second proposition of the syliabus is: “Incontestability clause 
oe not prevent insured from disputing that insured’s claim is covered by the 
olicy.” 

: At page 143 the court said: “By the policy the insurer promised to pay 
specified sums of money in specified contingencies.” 

And at page 144: “A provision for incontestability does not have the effect of 
converting a promise to pay on the happening of a stated contingency into a 
promise to pay whether such contingency does or does not happen. It cannot 
properly be said that a party to an instrument contests it by raising the question 
—— under its terms a liability asserted by another party has or has not 
accrued.” 

And in Brady v. Prudential Ins. Co., 168 Pa. 645, 32 A. 102, 103, it is said: 
“The provision in the ninth clause which was relied upon to show that the policy 
was incontestable, did not amount to a confession of judgment. It did not deny 
to the company the right to defend against an action brought upon the policy, 
except in so far as the defense might rest on a denial of the validity of the 
policy itself. All other lines of defense remained open to it.” 

And in Scarborough v. American National Ins. Co., 171 N. C. 353, 88 S. E. 
482, 483, L. R. A. 1918A, 896, Ann. Cas. 1917D, 1181, wherein the incontestable 
clause was invoked against a defense asserted by the company, on the ground that 
the cause of death of the insured was not covered hy the policy, the court dis- 
cussing the question said: “By the use of the term ‘incontestable’ the parties must 
necessarily mean that the provisions of the policy will not be contested, and not 
that the insurance company agrees to waive the right to defend itself against a 
risk which it never contracted to assume.” 

See, also, Mayer v. Illinois Life Ins. Co., 211 Ill. App. 285; Lee v. Southern 
Life & Health Ins. Co., 19 Ala. App. 535, 98 So. 696; Collins v. Metropolitan 
Life Ins. Co., 27 Pa. Super. Ct. 353; Flannagan v. Provident Life & Accident 
Ins. Co. (C. C. A.) 22 F.(2d) 136; Head v. Hartford Accident & Indemnity Co. 
(C. C. A.) 43 F.(2d) 517. 


[3] We have likewise examined all cases cited by counsel for the plaintiff. It 
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is urged that exceptions to risks covered by the policy must be pleaded and proven 
by the defendant. This is true, but as we interpret the language of this policy 
there is no exception or exemption involved. The case of Order of U. C. T. of 
America v. Watkins, 38 Ohio App. 420, at pages 429 and 430, 176 N. E. 469, 472, 
discusses the burden of proof where the policy contains exemptions and an ex- 
emption is asserted as an affirmative defense. This is manifest from the language 
employed: “And, when the evidence is such as to give rise to the presumption 
[namely a presumption against suicide], the effect of the presumption is that the 
plaintiff must recover in the absence of evidence by the insurer which overcomes 
the presumption, and therefore in a case like this one, where the insurance covers 
death caused by external, violent, and accidental means, and it ts provided in an 
exemption in the policy that the insurer shall not be liable for death resulting 
from self-destruction while sane or insane, and the insurer pleads such exemption 
as a defense, and the evidence is such as to give rise to the presumption that the 
death was accidental, it is not error for the court to charge that the burden of 
proving death by suicide is upon the insurer.” 

In above case the plaintiff had made a prima facie case of death by external, 
violent, and accidental means, which was expressly covered by the policy. The 
company would be absolved from liability only when and if it appeared that such 
death, though caused by external, violent, and accidental means, was within an 
exemption in the policy, namely, that it resulted from self destruction. Mutual 
Life Ins. Co. of New York v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 
L. Ed. 235, 31 A. L. R. 102, decided only a disputed question of law as to when 
the incontestable clause in a policy became effective. The provision under con- 
sideration was to the effect that the policy should be incontestable when two years 
had elapsed from its date of issue, and the company was seeking to assert that 
it was not effective to operate against it until two years after issue if the insured 
lived so long, and it was in this connection that the court said that it was to be 
incontestable without qualification and in any event. 


Repala v. John Hancock Mutual Life Ins. Co., 229 Mich. 463, 201 N. W. 465, 
also related to the time when the incontestable clause became effective. The terms 
of this policy other than that it was insurance on the life of Joseph Repala do not 
appear. That portion of the opinion quoted by counsel for the plaintiff relates 
particularly to fraudulent statements claimed to have been made in the applica- 
tion for the policy. The discussion wherein the court says that no injustice will 
follow in holding that the incontestable period is a short statute of limitations 
was in connection with the holding that the time after which the incontestable 
clause would be effective continued to run after the death of the insured and in 
favor of the beneficiary. We do not find that it is applicable to our question. 
After careful consideration of the other cases cited, we do not find any case which 
is in conflict with our decision here. 


[4] However, it is asserted by the plaintiff below that the company, having 
accepted the premiums on the permanent disability clause of the policies since the 
time when the claim thereunder was made by the beneficiary of the insured, has 
waived the right to the defense sought to be made. This position is not tenable 
if the permanent and total disability from which the insured suffers was not 
caused by any hazard covered by the policy. 

We come now to the disposition of the case in this court. At the time that 
the plaintiff appeared in the trial court she had made the proper and necessary 
averments under the policies. Because of the action of the trial court she was 
caused to omit these material allegations. Upon this state of the pleadings there 
was no necessity of proof that the disease from which the insured was suffering 
was contracted subsequent to the policy. Whether or not such proof could have 
been forthcoming we do not know, the record does not disclose, nor was it neces- 
sary that it should appear. The testimony of Dr. Tarbell tends to sustain the 
claim of the defendant that the disease from which the insured suffered was 
incurred prior to the issuance of the policy. We are of opinion that to do justice 
between these parties the cause should be remanded to the trial court with in- 
structions to order the pleadings reformed in accordance with this opinion, and 
that opportunity be given plaintiff to make proof, if it can be done, of the neces- 
sary averments of the petition as appearing at the time that the case was brought 
to the attention of the trial court. If this proof cannot be made, the petition 
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should be dismissed. The judgment of the trial court will therefore be reversed, 
and the cause remanded. 


Judment reversed, and the cause remanded. 
Allread, P. J., and Kunkle, J., concur. 


STEIN v. NEW YORK LIFE INS. CO. 
Superior Court of Philadelphia. Nov. 21, 1932. 
163 Atlantic Reporter 60. 
1. INSURANCE. 
Where insured rejected $4,000 life policy applied for but accepted $2,000 
policy sued on, written application for $4,000 policy, though amended to call for 
$2,000 and attached to $2,000 policy, held inadmissible to show fraudulent repre- 
sentation of insured (40 PS § 441). 
Such written application was inadmissible in the suit on the $2,000 
policy to show misrepresentations by insured, notwithstanding provision 
in application that by accepting the policy, amendments were ratified, and 
that under such provision the application was amended calling for a 
$2,000 policy, since, when the $4,000 policy was rejected, the application 
died with it, in absence of proof that insured agreed otherwise, and the 
2,000 policy was issued on an oral application, so that the representa- 
tions contained in the written application were immaterial. 
(For other cases, see Insurance, Dec. Dig. § 655[2].) 
2. INSURANCE. 


Party suing on policy with application attached may detach application at 
trial and offer policy alone in evidence, if application was not correct copy signed 
by insured (40 PS § 441). 

(For other cases, see Insurance, Dec. Dig. § 651[3].) 


Appeal from Municipal Court, Philadelphia County; John E. Walsh, Judge. 

Action by Jennie Stein against the New York Life Insurance Company. From 
the judgment for plaintiff, defendant appeals. 

Affirmed. 


Argued before Trexler, P. J., and Gawthrop, Baldrige, Stadtfeld, and Par- 
ker, JJ. 


Arthur G. Dickson, of Philadelphia, and Louis H. Cooke, of New York City, 
for appellant. 


Frank Fogel, of Philadelphia, for appellee. 
GawtTuHrop, J. 


This is an action on a policy of insurance dated January 16, 1930. and issued 
by the defendant company on the iife of Kate Stein in the sum of $2,000; plain- 
tiff, the mother of the insured, being the beneficiary. The policy, a copy of which 
was attached to the statement of claim, stated that the contract was “made in 
consideration of the application therefor and of the payment in advance of the 
sum of $15.34,” and that “the policy and the application therefor, a copy of which 
is attached hereto, constitute the entire contract.” In part 1 of the copy of the 
application, which was attached to the policy and dated December 20, 1929, the 
“sum to be insured” was $4,000. This part of the application provided further: 
“That by receiving and accepting said policy, any additions or amendments hereto 
which the company may make and refer to in question 9 above entitled ‘Additions 
or Amendments,’ are hereby ratified.’ Under question 9, the following amend- 
ment was inserted: “Sum insured $2,000. Insurance takes effect as of the 15th 
day of January, 1930, instead of as requested in the application.” The insured 
having died, and defendant having refused to pay the amount of the policy, this 
suit was brought. The company defended mainly on the ground of certain false 
and fraudulent representations alleged to have been made by the insured in order 
to obtain the policy, and which, it is alleged, appeared in her application attached 
thereto. At the trial, plaintiff called as a witness one Bagrow, an agent of the 
defendant company. He testified that on December 20, 1929, he procured from 
the insured a written application for a policy for $4,000, payable to plaintiff as 
beneficiary; that pursuant to this application a policy in the sum of $4,000 was 
issued by defendant; that he tendered it to the insured about the end of Decem- 
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ber, 1929, but she refused to take it, “she changed her mind, she didn’t want the 
insurance”; that about two weeks later she agreed to take a $2,000 policy that 
he then sent the $4,000 policy back to the home office and ordered instead of it a 
$2,000 policy which the company sent to him, and he delivered it to the insured 
about the 29th of January; and that she accepted it and paid the first premium, 
The application, a copy of which was attached to the $2,000 policy, was the ap- 
plication signed by the insured on December 20th. Counsel for plaintiff detached 
the copy of the application from the policy and was permitted to offer in evi- 
dence the policy, without the application. The overruling of defendant’s objec- 
tion to the admission of the policy without the application is made the basis of 
appellant’s first assignment of error. When the plaintiff rested, defendant offered 
in evidence the original application, a copy of which was attached to the state- 
ment of claim. Plaintiff’s objection to the offer was sustained, and this ruling is 
made the basis of the second assignment of error. Defendant then offered to 
prove by a physician called to the stand that he treated the insured for about ten 
years for certain diseases which the insured denied in her application that she 
ever suffered, and that her answers in the application made to defendant’s medical 
examiner were false and fraudulent. Plaintiff’s objection to this testimony was 
sustained. The court directed a verdict for plaintiff for the amount of the pol- 
icy, with interest. Defendant’s motion for a new trial was overruled, and judg- 
ment was entered on the verdict. This appeal by defendant followed. 


The opinion of the court below shows that he directed a verdict for the plain- 
tiff because the testimony established that the policy “was issued simply on an oral 
application and, since it was not shown that Kate Stein had made a false state- 
ment concerning any material matter at the time said application was made, no 
question of false or fraudulent statement on the part of the insured was in- 
volved.” Manifestly the judge thought that the case before him was ruled by 
Fidelity Title & Trust Co. v. Metropolitan Life Ins. Co., 305 Pa. 296, 157 A. 614, 
for, in stating the reasons for his action, he uses the very words found in the 
opinion in that case. 

[1, 2] The question on which this appeal turns is whether the court below 
was right in deciding as a matter of law that the evidence establishes that the 
policy was issued on an oral application rather than on the written application 
signed by the insured on December 20th. No witness testified that. the insured 
agreed or consented that her application for the original policy should be used 
as her application for the later policy. Nor did defendant offer or undertake to 
prove that fact. It is urged in behalf of appellant that, when the insured agreed 
to take a policy for $2,000, she, inferentially at least, authorized the company to 
amend her application for the original policy so as to call for a policy for $2,000 
and use it as her application for such a policy, and that her acceptance of the 
$2,000 policy with the amended application attached thereto amounted to an 
adoption of it by her as her application for the second policy. The contention is 
made that this is the effect of that part of the original application, already men- 
tioned, providing that the acceptance of the policy by the insured should consti- 
tute a ratification by her of any amendments or additions made in the application 
by the company. After the fullest consideration, we are unable to adopt this con- 
clusion. While the original application did authorize the company to make there- 
to amendments, the character of which is not described, it did not authorize its 
use as an application for another policy that might be issued at a later date. 
The application provides that by receiving and accepting said policy any additions 
or amendments made to the application by the company are hereby ratified. This 
refers to the policy applied for and not a different policy issued at a later date 
after the one applied for has been issued and rejected or accepted. The company 
did not amend the application before issuing the first policy. It issued that policy 
as requested in the application. The insured rejected it. When that policy was 
rejected, the application died with it, unless the insured agreed that this applica- 
tion should be used as her application for another policy. As already stated, 
there is no proof that she did so. Our conclusion is that the court below was 
right in holding that the policy in suit was issued on an oral application and that 
therefore the application on which the company relies was not admissible in evi- 
dence. Whether the answers of the insured in that application were true or 





Life] Crosby v. Metropolitan Life Ins. Co. 329 


false was irrelevant and immaterial. Fidelity Title & Trust Co. v. Illinois Life 
Ins. Co., 213 Pa. 415, 63 A. 51. It is well settled that a party who has declared 
on an insurance policy with an application attached thereto may detach the ap- 
plication therefrom at the trial and offer the policy alone in evidence if the copy 
of the application was not a correct copy of the application signed by the insured. 
Ellis v. Metropolitan Life Ins. Co., 228 Pa. 230, 77 A. 460. As the insured signed 
no application for the policy declared upon, plaintiff was not required to put in 
evidence a paper which purported to be a copy of such an application. Under the 
Act of May 17, 1921, P. L. 682, 701, § 318 (40 PS § 441), it could not be con- 
sidered a part of the policy. The case is not distinguishable on principle from 
Fidelity Title & Trust Co. v. Metropolitan Life Ins. Co., 305 Pa. 296, 157 A. 614, 
and is ruled by it. 

All of the assignments of error are overruled, and the judgment is affirmed. 


CROSBY v. METROPOLITAN LIFE INS. CO. No. 13490. 
Supreme Court of South Carolina. Oct. 12, 1932. 
166 Southeastern Reporter 266. 
1. FRAUD. 

Whether insurer fraudulently induced plaintiff to pay premiums of policy on 
another’s life in consideration of making plaintiff beneficiary held for jury. 

(For other cases, see Fraud, Dec. Dig. § 64[1].) 

2. INSURANCE. 

Plaintiff held not estopped to claim that insurer fraudulently induced her to 
pay premiums of policy on another’s life by orally agreeing to make plaintiff 
beneficiary (Code 1932, §.7994). 

Plaintiff was not estopped to make such claim, since Code 1932, § 

7994, which provides that no insurance company shall make any contract 

of insurance or agreement as to such contract other than as plainly ex- 

pressed in the policy issued thereon, was never intended to shield a fraud, 

and plaintiff was not attempting to recover on the policy issued, but based 

her action on the company’s fraud in failing to make her the beneficiary 

in accordance with its oral agreement. 

(For other cases, see Insurance, Dec. Dig. § 585[6].) 

3. INSURANCE. 

Charge that actual damages suffered by plaintiff, fraudulently induced to pay 
premiums of policy on another’s life in consideration of being made beneficiary, 
were face of policy, held erroneous. 

The jury should have been instructed that the amount of the policy 
was not to be considered as an element of such damages; the true meas- 

ure being the amount of premiums which plaintiff paid the company on the 

policy. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

- Appeal from Common Pleas Circuit Court of Chester County; W. H. Grim- 
all, Judge. 

Action by Hannah Crosby against the Metropolitan Life Insurance Company. 
From a judgment in favor of plaintiff, defendant appeals. 

Affirmed on condition of remittitur. 

Elliott, McLain, Wardlaw & Elliott, of Columbia, and McDonald, MacAulay 
& McDonald, of Chester, for appellant. 

Gaston, Hamilton & Gaston, of Chester, for respondent. 

STABLER, J. 

In September, 1930, the plaintiff brought this action for damages on account. 
of fraud alleged to have been perpetrated upon her by the defendant company. 
She alleges that in the last days of January, £930, while one Nettie Archie, a 
cousin, was visiting her in Chester, S. C., an agent of the defendant called at her 
home on business of the company and secured from Nettie an application for 
insurance in the sum of $540; that, as an inducement to sell the insurance, it was 
agreed that, if the plaintiff would pay the premiums, the defendant would make 
her the sole beneficiary under the policy; that subsequently the defendant issued 
its policy on the life of Nettie, dated February 3, 1930, and delivered it into the 
possession of the plaintiff; and that thereafter she paid to the defendant all the 
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premiums due on the policy during the lifetime of the insured, who died on or 
about July 30, 1930. The plaintiff further alleges that the promises and representa- 
tions made to her by the defendant were false and fraudulent; that the policy 
was made payable to the executor or administrator of the insured, such provision 
being printed in type hard to read and uncommon to the unlearned, a class of 
people with which the defendant largely deals in the sale of industrial policies: 
that the policy also contained a “trick clause,” whereby it was provided that “the 
company may make any payment or grant any non-forfeiture privilege provided 
herein to the insured, husband or wife, or any relative by blood or connection by 
marriage of the insured, or to any other person appearing to said company to be 
equitably entitled to the same by reason of having incurred expense on behalf of 
the insured, or for his or her burial”; that by this “trick clause,” printed in 
peculiar type, which contradicted the clause just preceding it providing for pay- 
ment to the “executor or administrator of the insured,” the plaintiff was misled, 
defrauded, and cheated out of the weekly premiums on said policy; that this clause 
was used to persuade the plaintiff, a woman of very little education and of no 
business training or experience, that she was in truth the sole beneficiary under 
the policy, and that she was thereby induced to pay the premiums on the policy 
during the lifetime of the insured, when as a matter of fact the plaintiff’s name 
does not appear as beneficiary and the defendant knew that she was not the 
beneficiary, though it fraudulently represented to her that she was; and that also 
the defendant, through its agent, practiced a fraud upon her in order to get pos- 
session, after the death of the insured, of the policy and the receipt book held by 
her, which evidenced the fact that she had paid all the premiums on the policy. 
She asked judgment for $540 actual and $2,400 punitive damages. 

Defendant demurred to the complaint, and at the same time moved for an 
order requiring the plaintiff to make it more definite and certain by separately 
stating the various causes of action which were jumbled together as one cause. 
The demurrer and the motion were overruled. On appeal this court, in sustaining 
the action of the court below, construed the complaint as follows: “The complaint 
contains a single cause of action, for damages on account of the alleged fraud of 
the company in delivering to the plaintiff a policy upon the life of one Nettie 
Archer, payable in the event of her death to her personal representatives, when 
it had been agreed that in consideration of the payment of the premiums by the 
plaintiff herein, Hannah Crosby, she should have been named as beneficiary of the 
proceeds of the insurance.” Crosby v. Ins. Co., 161 S. C. 519, 159 S. E. 926, 927. 

Defendant then answered, admitting the issuance of the policy to one Nettie 
Archie, but denying all allegations of fraud. In addition, it pleaded fraud on the 
part of the plaintiff in having another woman impersonate Nettie as applicant for 
the insurance. 

On trial, defendant’s motion for a directed verdict, made on several grounds, 
was refused, and the case was submitted to the jury, who found for the plaintiff 
the entire amounts of actual and punitive damages sued for, stated separately. A 
new trial was granted by his honor, Judge Grimball, unless the plaintiff remitted 
on the record $1,200 of the verdict for punitive damages. This she did, and from 
judgment so entered this appeal is taken. 


We will not discuss the exceptions seria tim, but in our consideration of the 
appeal will dispose of all the questions presented or involved. 

Defendant’s motion for a directed verdict was based upon two grounds: (1) 
That the plaintiff was estopped by her negligence in the insurance transaction 
from alleging fraud on the part of the defendant and from recovering damages 
for same; and (2) estoppel based upon the statute law of the state (section 7994 
.Code 1932), which provides that no insurance company shall “make any contract 
of insurance or agreement as to such contract other than as plainly expressed in 
the policy issued thereon.” 

As to the first ground, the contention is that the plaintiff was guilty of gross 
negligence in not reading either the application or the policy, relying instead upon 
the oral statement of the agent that she was the‘beneficiary; and that she is 
estopped by reason of such negligence from claiming damages for the alleged 
fraud on the part of the defendant. 

The testimony tends to show that the plaintiff, a colored woman, had been a 
policyholder in the defendant company for about five years, and had been carry- 
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ing also as beneficiary, by payment of the premiums. one or more policies, includ- 
ing one on the life of her mother; that each week a collector or agent of the 
company would call at her home for the purpose of collecting the weekly pre- 
miums; and that, at the time of the issuance of the policy here in question, and 
for some time prior thereto, the agent was a man named Murphy, who called at 
her home every Monday to collect. She testified that in January, 1930, her 
cousin, one Nettie Archie, was visiting her in Chester, and that, when Murphy 
came on Monday, the latter part of that month, he asked the plaintiff who Nettie 
was, and, on being told, suggested that he write some insurance on her life and 
make the plaintiff, if she would pay the premiums, the beneficiary, and that this 
was agreed to by every one; that, after asking Nettie a number of questions, he 
had her to sign a paper, and then remarked that “the beneficiary goes to Hannah 
Crosby”; that about two weeks afterwards he delivered the policy to the plaintiff 
and told her that she was the beneficiary; that she thereupon asked him to show 
her that provision, and he pointed out to her a place in the policy, but she could 
not read anything; that she told him the printing he was pointing out looked 
funny, and that she could not read or understand it, and that he replied it meant 
she was the beneficiary; that, relying upon the statements, promises, and repre- 
sentations made to her by the agent, she paid the premiums upon the policy until 
the death of Nettie; that, after Nettie’s death, another agent of the company 
came to her home and asked for the policy and the receipt book, and that she 
gave them to him, expecting the insurance to be paid; and that later, in about a 
month’s time, she asked the agent about the policy, and he told her that she was 
not the beneficiary and would get nothing. 

Murphy testified that he remembered the occasion of the taking of the appli- 
cation for the policy in question at the home of Hannah Crosby; and that he had 
written other policies for Hannah, but had no recollection one way or the other of 
having had a conversation with her in regard to her being the beneficiary under 
the policy; but ht admitted that he told her that, under its provisions, the policy 
made her the beneficiary. 

It is to be kept in mind that the fraudulent breach complained of was not a 
breach of the contract of insurance made between the company and Nettie Archie, 
the insured, but a breach of the agreement between the plaintiff and the company 
that she would be made the beneficiary of the policy to be issued by it on the life 
of Nettie Archie, upon the condition that she would pay the premiums—to which 
Nettie agreed. This agreement was oral. Plaintiff’s alleged negligence, therefore, 
was her failure to read, or to have read to her, the application for the policy or 
the policy itself, in order to determine whether she had been made the beneficiary 
as agreed upon; her situation in this respect being analogous to that of a party to 
a written contract who, not having read it, seeks to escape its provisions. 

It has been repeatedly held by this court that it is the duty of a person to 
read his contracts, and that, if he cannot read, he should get some one to read 
them for him. But in the case of J. B. Colt Company v. Britt, 129 S. C. 226, 123 
S. E. 845, 848, this court also said: “But as recognized in Baldwin v. Cable Co. [78 
S. C. 419, 59 S. E. 67], supra, it is equally well settled that if the party who 
signs a written contract in ignorance of its contents without reading it or having 
it read is induced to sign by conduct of the other party which amounts to action- 
able fraud, this may give the signer the right to avoid the contract as against him 
on the ground of fraud. 13 C. J. 371, § 250.” See, also, Continental Jewelry Com- 
pany v. Kerhulas, 136 S. C. 496, 134 S. E. 505; G. M. A. C. v. Whitehead, 163 
S. C. 236, 161 S. E. 494; Southern Iron & Equipment Company v. Railway Com- 
pany, 151 S. C. 506, 149 S. E. 271. 


[1] Under the peculiar facts and circumstances of this case, the questions 
presented were for the jury, and the court properly overruled the motion for a 
directed verdict on this ground. 


[2] As to the second ground, defendant’s contention is also without merit. As 
already indicated, plaintiff is not attempting to recover upon the contract of 
insurance or the policy issued, but bases her action upon the company’s alleged 
fraud in failing to make her the beneficiary in accordance with its agreement. 
Further, the statute was never intended to shield a fraud. 

The defendant also complains of error on the part of the trial judge in charg- 
ing the jury “how the respondent could be damaged if they found that she was 











332 The Insurance Law Journal, Vol. 80 ~~ [Feb., 1933 


entitled to recover damages”; in charging on the question whether or not there was 
a breach of the conditions of the policy terms, and as to the law of waiver; and 
in refusing to charge appellant’s request No. 1, which was a statement of the 
issues in the case as conceived by the defendant. 

The defendant set up in its answer the affirmative defense that the insured, 
Nettie Archie, was an ill woman in Charlotte, N. C., dying of dropsy, when the 
application for insurance was supposed to have been signed by her in Chester, 
S. C., and that the plaintiff, in representing the person who signed the application 
to be the real Nettie Archie, misled and deceived the defendant into issuing the 
policy, and that therefore she was estopped by her fraudulent acts to recover any 
damages whatever. A finding by the jury, under the testimony, that these allega- 
tions of the answer were true, would have been a complete defense to plaintiff's 
action. The defendant, therefore, contends that the court, in charging the jury as 
though plaintiff's action were based on the conrtact of insurance, misled them into 
believing that the defendant was endeavoring to avoid payment of the policy, when 
in reality it was endeavoring to defend itself against a charge of fraudulent con- 
duct, and that the court thereby misled the jury as to the true measure of actual 
damages to be awarded the plaintiff, if they found that the plaintiff was entitled 
to any such damages. 

[3] While the charge was not as clear on the issues made as it might have 
been, we think, when it is read as a whole, some of the objections made by ap- 
pellant are without merit. However, the charge clearly misled the jury as to the 
measure of actual damages. Under the instructions given, they were led to believe 
that, if the plaintiff suffered any actual damages, the amount would be the face 
on the policy, $540. They should have been instructed that the amount of the 
policy was not to be considered as an, element of such damages; the true measure 
being the amount of premiums which plaintiff paid the company on the policy. 
The testimony shows that she paid the premiums for twenty-six weeks at 45 cents 
per week, amounting to $11.70. There is no dispute about this: and there is no 
evidence of any other actual damages. The jury, under the testimony, found, as a 
matter or fact, that she was entitled to actual damages and awarded her $540, 
but under proper instructions from the court the award should have been $11.70, 
We think, therefore, that the appellant should have remitted to it on the judgment 
the difference between $540 and $11.70, which amounts to $528.30. 

It is therefore the judgment of this court that, unless the plaintiff remit upon 
the record, within ten days after the filing of the remittitur herein with the clerk 
of court for Chester county, the sum of $528.30, judgment be reversed and a 
new trial granted; but that, if she so remit the sum of $528.30, judgment is 
affirmed for $1,211.70. And it is so ordered. 


Blease, C. J., and Carter and Bonham, JJ., and W. C. Cothran, A. A. J, 
concur. 


McLOUD v. METROPOLITAN LIFE INS. CO. No. 13504. 


Supreme Court of South Carolina. Nov. 3, 1932. 
166 Southeastern Reporter 343. 
INSURANCE. 

Complaint against insurer, for misappropriating money tendered as premi- 
ums, and lapsing policy with intention to defraud insured, held not demurrable. 

Complaint alleged issuance of policy to insured, that from time to 
time insured plaintiff sent all money, necessary to keep policy in force, 
to insurer, that the insurer cashed checks and appropriated money to its 
own use, and refused to credit same on premiums due, that included in 
the checks were two which insurer represented that it did not receive, 
and that although money had been sent to insurer to replace such checks, 
insurer presented checks for payment which was refused, and that in- 
sured had repeatedly called insurer’s attention to fact that all premiums 
due had been paid in full, and the assured further alleged, on informa- 
tion and belief, that the insurer wrongfully, and with intent of lapsing 
policy in order to defraud insured, appropriated money tendered as pre- 
miums to its own use and lapsed policy. 


(For other cases, see Insurance, Dec. Dig § 237.) 
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Appeal from Common Pleas Circuit Court of Sumter County; Philip H. 
Stoll, Judge. 

Action by Gillard McLoud against the Metropolitan Life Insurance Company. 
From an order overruling a demurrer to the complaint, defendant appeals. 

Appeal dismissed. Judgment affirmed. 

The complaint referred to in the opinion follows: 

The Plaintiff for a cause of action against the defendant above named alleges 
and states: 

1. That the defendant is a corporation organized and existing under the laws 
of the State of New York and was at the times hereinafter mentioned and still is 
doing business in the County of Sumter, State of South Carolina by permission 
of the State Insurance Commissioner. 

2. That in consideration of the payment of twenty-five cents and in consider- 
ation of the agreement to pay a like amount weekly, the defendant did issue and 
deliver to the plaintiff its insurance policy No. 93520477, in and by the terms of 
which defendant agreed to pay to the plaintiff when said plaintiff reached the 
age of 79 years, the sum of $435.00 and upon the death of the plaintiff any time 
prior to the date of maturity of the endowment to pay the said sum of $435.00 to 
the Executor or Administrator of the insured or to such person equitably entitled 
thereto by reason of having incurred expenses on behalf of said insured. 

3. That after said policy was issued the plaintiff, through Agnes Porter who 
was recognized by both the plaintiff ahd defendant as agent for the plaintiff, 
continued the payment of said weekly premiums thereunder. 

4. That defendant secured possession of the premium receipt book issued in 

connection with said policy and refused to return the same until some time after 
December 21, 1931, advising the said plaintiff’s agent from time to time the 
amount due on said policy which amounts were immediately sent to defendant. 
That plaintiff was entitled to possession of said book at all times. 
5. That from time to time the plaintiff through said agent, Agnes Porter, 
sent all sums of money necessary to keep in force said policy to the defendant in 
the medium of checks on the First National Bank of Sumter, S. C. That the de- 
fendant cashed said checks and appropriated said money to its own use failing 
and refusing to credit the same upon the premiums due. 

6. That included in said checks were two checks issued on May 13, and July 
17, 1931, which defendant represented that it did not receive and the said agent 
for the plaintiff stopped payment on said checks. However, on October 5, 1931, 
although money had been sent said Company to replace said checks so stopped, 
the defendant presented said checks to the said First National Bank of Sumter, 
S. C., for payment and the same were refused. 

7. That plaintiff through said agent, Agnes Porter, has repeatedly called to 
the attention of the defendant that all premiums due had been paid in full, but 
defendant, this plaintiff alleges upon information and belief, wrongfully, willfully, 
unlawfully, and with the intention of lapsing said policy in order to cheat and 
defraud said plaintiff appropriated the money tendered as premiums to its own 
use and lapsed said policy on the 21st of December, 1931. 

8. That although all of said checks with the exception of the two specifically 
referred to as stopped were cashed by the defendant, said defendant represented 
to the said agent of plaintiff that all of said checks had been turned down at the 
Bank and refused to credit the proportionate amount thereof upon the policy of 
the plaintiff. 

9. That since said policies were wrongfully lapsed, plaintiff through his agent 
has offered to pay any amount due thereon after the payments above referred to 
have been properly applied and has repeatedly requested that said payments be 
properly applied, but that the defendant has refused to reaudit or change said 
books. 

10. That all of said acts were unlawful, fraudulent, and with utter disregard 
of the plaintiff’s rights and with the intention to cheat and defraud the plaintiff 
out of said insurance and said insurance premiums, and to appropriate the said 
premiums to its own use, and to defeat plaintiff’s rights under said policy, all to 
his damage in the sum of Three Thousand Dollars. 

Wherefore, Plaintiff demands judgment against the defendant in the sum of 
Three Thousand ($3,000.00) Dollars and for the costs of this action. 
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Elliott, McLain, Wardlaw & Elliott, of Columbia, for appellant. 

M. M. Weinberg and Marion Moise, all of Sumter, for respondent. 

BonHAM, J. 

The above-entitled cause, together with nineteen others against the same de- 
fendant, but in the names of different plaintiffs, came before Hon. Philip H. Stoll, 
presiding in the court of common pleas at Sumter, March 22, 1932, on demurrers 
to each complaint. It was agreed by counsel that the order in one case should 
apply to all. Accordingly, the demurrer was heard in the McLoud case, and being 
adverse to defendant, it appealed in all the cases. On the 22d of July, 1932, ap- 
pellant notified the attorneys for the respondents in the cases shown on the title 
page of the transcript of record, that it had abandoned the appeal in all cases ex- 
cept that of McLoud v. Metropolitan Life Insurance Company reserving the right 
to appeal from any final judgment which may be rendered in said actions. 

We are, then, concerned only with the McLoud case. 

The demurrer which was heard by Judge Stoll was predicated upon the 
ground that the complaint’ did not state facts sufficient to constitute a cause of 
action, in that: 

“(A) It contains allegations that the policy of insurance was issued; the 
premiums paid and not refunded.” 

“(B) It contains allegations that the policy was of force during the period 
of time when collections of premiums were made.” 

The demurrer was overruled, and this appeal followed, grounded upon four 
exceptions which elaborate the grounds of the demurrer. 

This appeal is governed by the opinion of this court in the case of Wilkes v. 
Carolina Life Insurance Company, 166 S. C. 475, 165 S. E. 188, filed August 17, 
1932. 

In circumstances very similar to those set out in the complaint in the action 
here present, it was held that the complaint stated a cause of action and was not 
demurrable. 

That is the conclusion of this court in this case. 

Appeal dismissed; judgment affirmed. 

Blease, C. J., Stabler and Carter, JJ., and W. C. Cothran, A. A. J., concur. 


DERRICK v. NORTH CAROLINA MUT. LIFE INS. CO. No. 13511. 
Supreme Court of South Carolina. Nov. 14, 1932. 
166 Southern Reporter 502. 
1. INSURANCE. 


Evidence in respect to cause of death as respected insurer’s liability on policy 
held sufficient for jury. . 
Policy of life insurance contained a provision that in case death of 
insured occurred during the first 12 months from date of policy resulted 
from certain enumerated diseases, that only one-fourth of amount of policy 
would be paid, which would be payable under policy conditions for death 
resulting from any other natural cause. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 
2. INSURANCE. ‘ 
Evidence in respect to insurer’s wrongful refusal to pay amount of policy or 
return policy as respected liability for punitive damages held sufficient for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[1].) 
Appeal from Common Pleas Circuit Court of Richland County; M. S. Whaley, 
Judge. 
Action by Perry Derrick against the North Carolina Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 
N. J. Frederick, of Columbia, for appellant. : 
R. Y. Kibler and Legare Bates, both of Columbia, for respondent. 
STABLER, J. 


This is an action for damages for an alleged fraudulent breach by the defend- 
ant company of a contract of insurance. 

The complaint alleges that on December 21, 1931, the company issued and 
delivered a policy of insurance on the life of one Lillie Ruth Derrick in the sum 
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of $200, the plaintiff being named as beneficiary; that the insured died on Decem- 
ber 26, 1931; and that thereafter the plaintiff surrendered the policy to the de- 
fendant upon its promise to pay to him at once the full amount of the insurance, 
but that after it got possession of the policy it refused to return it or to pay 
anything. Judgment for $3,000, actual and punitive damages, was demanded. 

" The defendant, answering, alleged that the policy was willingly turned over 
to it by the plaintiff for the payment to him of such sum as the company was 
liable for under its terms; that the insured died five days after the policy was 
issued, the cause of her death being given in the proofs of death, submitted by 
the plaintiff as a statement of the attending physician, as acute nephritis and 
bronchial pneumonia; and that the beneficiary, therefore, under the provisions of 
the policy, was entitled to only one-fourth of its face value or $50, and that that 
amount had been tendered him by the defendant in settlement of his claim. 

The case was tried in the Richland county court and resulted in a verdict for 
the plaintiff for $200 actual and $150 punitive damages. 

Only two questions are presented by the appeal: (1) Did the trial judge err 
in refusing defendant’s motion for a directed verdict in plaintiff’s favor for $50? 
(2) Was there error in overruling the defendant’s motion for a directed verdict 
in its favor as to punitive damages? 

The provision of the policy, pertinent to the issue, reads as follows: “If the 
death of the insured occurs during the first twelve months from date of this 
policy resulting from consumption, tuberculosis, pellegra, diseases of the heart 
or blood vessels, nephritis or disease of the kidney, cancer, paralysis or apoplexy, 
one-fourth of the amount will be paid, which would be payable under the policy 
conditions for death resulting from any other natural cause.” 

The following are the proofs of death furnished the defendant by plaintiff, 
as they appear in the record of the case: 

“a. Undertaker’s statement saying cause of death was broncho pneumonia. 

“b. Claimant’s statement saving cause of death was broncho peneumonia. 

“c. Statement of attending physician as follows: 

“Date of death? December 26, 1931. 

“Cause of death? As follows: Acute nephritis and broncho pneumonia with 
contributing cause of chonic pulmonary tuberculosis.” 

The appellant contends that the proofs of death furnished by plaintiff, when 
taken in connection with the provision of the policy quoted, left nothing to be 
submitted to the jury for its decision, as the beneficiary was entitled to only $50, 
if to anything, and that the company had tendered him that amount. The trial 
court, however, held that the statements of the cause of insured’s death, as ap- 
pearing in the proofs of death, made an issue of fact as to whether plaintiff was 
entitled to $50 or to $200. 


The plaintiff himself testified that the company did not make or offer pay- 
ment to him, in settlement of the claim, of any amount. Dr. Jean LaBorde, the 
physician who attended the insured in her last illness, and whose statement of 
the cause of her death was incorporated in the proofs of death filed with the 
company, testified on behalf of the plaintiff as follows: 


“Q. Please state to the Court and jury what in your opinion was the proxi- 
mate cause of that child’s death? A. The child had several conditions there. 
She had an acute nephritis. This was complicated by bronchial pneumonia which 
trouble would be the main cause of death. 


“Q. State whether or not in your opinion the child died, or the proximate 
cause of her death was bronchial pneumonia? <A. As the cause of death I put 
down any condition that possibly could have been a casual factor, but I should 
say that the main cause of death was undoubtedly that broncho-pneumonia. As a 
secondary cause, the child had a chronic tuberculosis.” 


[1] It is to be observed that Dr. L. Bordie testified that he put down in his 
statement any condition that could possibly have been a causal factor, but that 
the main cause of death of the insured, was undoubtedly bronchial pneumonia. 
In these circumstances, we think the court properly submitted the question to the 
jury. 

[2] As to the second question, the plaintiff testified that, after the death of 
the insured, he called at the defendant’s branch office in the city of Columbia, 
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carrying with him the policy and the proofs of death; that he found in the office 
a representative of the company, who told him to leave his policy there and 
that it would be paid in full at once, and that pursuant to this promise and under. 
standing he turned the policy over to the defendant; that, although he called at 
the company’s office several times during a period of three weeks thereafter, and 
on each occasion demanded that he be paid or that his policy be returned to him, 
he was told by the defendant that the company did not intend to pay him any. 
thing or to give him his policy back; and that he then placed the claim in the 
hands of his attorney for collection. Mr. Kibler, attorney for plaintiff, testified 
that no offer of settlement was made to him by the defendant until after suit was 
instituted, and that the policy was not returned until after he had brought this 
action and made demand upon the company for it. 

This testimony, if believed, warranted the conclusion that the plaintiff did not 
voluntarily deliver the policy to the company, but that he surrendered it upon de- 
fendant’s promise to pay him the whole amount, and not $50, in a very short time: 
and that, further, after the company got possession of the policy, it persistently 
refused to return it or to pay anything. The question for the jury was whether, 
by false promise, the defendant gained possession of the plaintiff’s policy, his own 
property, with the intention of depriving him of the use of it in the collection 
of his claim, and thereby practiced a fraud upon him—in other words, whether 
the promise was made by the company with no intention of fulfilling it, but for 
the purpose of defrauding the plaintiff. We think the testimony required the 
submmission of this question to the jury. 

In justice to the company, we may say that the testimony offered for the de- 
fendant, if true, tended to establish the fact that it acted in good faith. If it 
concluded, as it says it did, that the proofs of death filed with it by the plaintiff 
showed conclusively that the death of the insured resulted from nephritis and 
pulmonary tuberculosis, then it was justified in offering to pay the beneficiary 
$50 in full settlement of his claim under the provisions of the policy. But if the 
beneficiary refused to accept the amount offered in settlement, if anything was 
offered, then it was undoubtedly the company’s duty to make immediate return 
to him of the policy. The testimony, however, cn all material issues, was in sharp 
conflict, which made questions of fact for the jury. 

The exceptions are overruled and the judgment of the trial court is affirmed. 

Blease, C. J., Carter and Bonham, JJ., and W. C. Cothran, A. A. J., concur. 


WANNAMAKER et al. v. STROMAN et al. No. 13520. 


Supreme Court of South Carolina. Nov. 22, 1932. 
166 Southeastern Reporter 621. 
INSURANCE. 


Insured could not change beneficiary in life policies payable to wife by mak- 
ing will bequeathing insurance to daughters and grandson. 

Policies provided that insured could, while policies were in force 
and not assigned, have beneficiary changed by returning policies to in- 
surer’s office with written request for appropriate indorsement of policies 
by insurer. 

(For other cases, see Insurance, Dec. Dig § 587.) 

Whiting, A. A. J., and Carter, J., dissenting. 

Appeal from Common Pleas Circuit Court of Orangeburg County; T. 
Sease, Judge. 

Action by H. C. Wannamaker, as receiver, and others, against Maggie A. 
Stroman and others. From the judgment, plaintiffs appeal. 

Reversed and remanded. 

Lide & Felder and John S. Bowman, all of Orangeburg, for appellants. 

M. E. Zeigler, of Orangeburg, for respondents. 

CotHRAN, J. 


The controversy in this case arises out of the claim of judgment creditors of 
Mrs. Maggie A. Stroman to have the proceeds of certain life insurance policies 
issued upon the life of her husband, Z. E. Stroman, applied to the payment of 
their judgments. 


The undisputed facts are these: Z. E. Stroman, husband of Mrs. Stroman, at 
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the time of his death in August, 1930, held three policies of life insurance, which 
for convenience shall be designated as A, B, and C. 

Policy A was for $1,500; the beneficiary was Mrs. Stroman; it contained a 
provision reserving to the insured the right to change the beneficiary, in these 
words: “The insured will be entitled at any time while this policy is in force 
and not assigned, upon return of the policy to Newark with the insured’s written 
request for the appropriate indorsement of the policy by the company; 1. To have 
the beneficiary changed.” 


Policy B was for $1,000; the beneficiary was the same, and the provision 
for a change of the beneficiary was also the same (both were in the same com- 
pany). 

Policy C was for 1,500; the beneficiary was the same; but the policy con- 
tained no provision for a change of the beneficiary. 


The insured, as stated, died in August, 1930, without having complied with 
the provisions for a change of the beneficiary, under policies A and B. 


The contention of the parties opposed to the claim of the judgment credi- 
tors, however, is that the insured by his will dated April 13, 1929, accomplished a 
change in the beneficiary named in policies A and B (it appears to be conceded 
that the beneficial interest of Mrs. Stroman in policy C for $1,500 has not been 
affected by the will). 

In item 2 of the will, the testator bequeathed to Mrs. Stroman “Fifteen 
hundred ($1,500) dollars of my insurance money.” It seems clear that in the 
proceeds of policy C, $1,500, in which Mrs. Stroman was named beneficiary, and 
which contained no provision for a change of the beneficiary, she had a vested 
interest, which became due and payable to her immediately upon the death 
of the insured, regardless of this provision in the will. 


In item 6 of the will the testator bequeathed “Two Thousand ($2,000) dol- 
lars of my insurance” to his three daughters and his grandson, to be divided 
equally between them. It seems clear that, as the testator had no right to inter- 
fere with the proceeds of policy C, which as has been shown was vested in Mrs. 
Stroman and payable to her, the bequest of $2,000 “of my insurance” was avail- 
able only out of the proceeds of policies A and B, and that, if he had no right 
to interfere with the expectant interest of Mrs. Stroman, except in the mode 
provided in the policy regulating a change of the beneficiary, which he did not 
comply with, there is no part of the insurance which was the subject of testamen- 
tary disposition by the testator. The pivotal question therefore is whether the 
attempted disposition constituted a change in the beneficiary named in those 
policies. 

The circuit judge, in his decree, held that “the evident intention of the tes- 
tator was to dispose of all his insurance money which he knew to be $4,000.00, 
by giving $1,500.00 to his wife, $500.00 each, to his three daughters and grand- 
son, and the residue to his three daughters.” That may have been, and doubt- 
less was, his intention; but this is not a question of testamentary intention, but 
of testamentary power. Did he have the power of control over the proceeds of 
Policies A and B? 

_ There is not a semblance of evidence in the case that the testator enter- 
tained a purpose to change the beneficiary named in these policies; he makes no 
reference to them; the only suggestion of his purpose is contained in the effect 
of his provision in the will, which is entirely compatible with his apprehension 
that the insurance money was a part of his estate; he constantly refers to it as 
“my insurance”; he had the insurance policies before him, and is presumed to 
have been familiar with the provision which accorded him the right to change 
the beneficiary; the truth of the matter is that he thought that the insurance was 
his to dispose of as he wished, regardless, and doubtless ignorant, of the provision 
in the policies designating his wife as the beneficiary. It seems clear that what 
the insured intended and attempted to do, in making his will, was not to change 
the beneficiary designated in the policies, but to dispose of the proceeds of all 
three policies available at his death, as if they had been made payable in that event 
to his executor, as much a part of his estate as the real estate or any other species 
of personal property; his action evinces no recognition of the fixed designation 
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of the wife as beneficiary, nor a purpose to change it, nor an effort to comply with 
with the provisions regulating a change of the beneficiary. 

I do not think, therefore, that the cases which hold that under circumstances 
the designation may be altered by will have any application to the facts of the 
present case; they are generally, like the Hunter Case, cases where there is no 
direction as to the mode of changing the beneficiary; they all unmistakably evince 
a recognition of the designation and a plain purpose to change it. 

The case of Hunter v. Hunter, 100 S. C. 517, 84 S. E. 180, strongly relied 
upon as sustaining the validity of the testamentary change of beneficiary, has 
more than one distinctly distinguishing feature from the case at bar. It was a 
case of tragic coloring; the insured was shot by the paramour of his wife as he 
was entering his own home to their surprise; he died the following day after 
having made a will bequeathing the proceeds of an insurance policy which had 
been payable to the unfaithful wife to his mother. In the contest between them, 
the court sustained the claim of the mother upon two grounds: (1) That under 
the terms of the policy the mother was as definitely designated as the wife; and 
(2) “But, even if I am wrong in this conclusion, and even if it should be held 
that the widow was named as beneficiary under the policy, she had no vested 
interest until the policy became due and payable, and the assured could, at any 
time, change the beneficiary by complying with the regulations of the order. No 
specific regulation as to the manner of designating a beneficiary in the first in- 
stance, or of changing a beneficiary already named, has been pointed out to me.” 

The court said: “The assured has, in a solemn manner, to wit, by his last 
will and testament, and by his declaration when in ‘extremis,’ undertaken to name 
his mother as sole beneficiary under the policy. In the absence of any specific 
regulation as to when and how one who is to receive the benefits under a policy is 
to be named in the first instance, or how substituted after one has been named, I 
hold that the plan pursued by Tom Hunter was a sufficient and valid designation 
of his mother as such beneficiary whether it was an original appointment, or a 
substitution for one previously named.” 

I think that it may be gathered from this decision that the assured, in order 
to make a change of beneficiaries effective, must comply with the prescribed 
mode; that, when no mode is prescribed, a designation of the substituted benefic- 
iary will be recognized if “sufficient and valid”; that, under the circumstances of 
that case, the designation by will was “valid and effective.” I do not apprehend 
that any one would contest the wisdom and justice of that decision. The insured 
was aware of the provision in the policy; he naturally was unwilling that the 
unfaithful wife should receive the insurance; he specifically provided in his will 
that, instead of her, his mother should receive it; he unquestionably evinced a re- 
cognition of the designation previously made and a distinct purpose to substitute 
another for the wife. 

But, assuming that the insured in the execution of his will recognized the de- 
signation of a beneficiary in the policies, and evinced a purpose to change it, in 
all of the South Carolina cases that have come to my attention, where there is a 
method of changing the beneficiary provided in the policy contract, our courts 
have approved this right only where the mode prescribed in the policy was fol- 
lowed, or substantially followed. 


In Bost v. Ins. Co., 114 S. C. 405, 103 S. E. 771, 772, opinion by the late Chief 
Justice Watts, it was declared: “By the terms of the policies the insured reserved 
the right to change the beneficiary, without the beneficiary’s consent, and under 
this provision the beneficiary acquired, not a vested interest during the life of the 
insured, but only an expectancy. That expectancy could be defeated at any time 
during the life of the insured, by the insured complying with the provisions of the 
policy, in the manner provided for in the policy, whereby change of beneficiary 
could be made.” 

In Antley v. Ins. Co., 139 S. C. 23, 137 S. E. 199, 203, 60 A. L. R. 184, the 
court said: “The opinion of Mr. Justice Watts in the Bost Case makes the proper 
distinction and draws the correct conclusion.” 

In Brown v. Ins. Co., 114 S. C. 202, 103 S. E. 555, 557, the court said: “Nor 


could the beneficiary be changed, except by strict compliance with the require- 
ments of the policy in that respect.” 





Life] Wannamaker et al. v. Stroman et al. 339 


In Taff v. Smith, 114 S. C. 306, 103 S. E. 551, an application for changing the 
beneficiary was made out by the insured and delivered to the agent of the in- 
surance company, who forwarded it to the home office, and it had not been ac- 
cepted for the reason that the insurance policy had not been forwarded with the 
application for the change. It appeared that the insured was unable to forward 
the policy along with the application because the beneficiary had it in her posses- 
sion and refused to surrender it. The court held that, as the insured had made 
every effort on his part to change the beneficiary as provided in the policy, the 
original beneficiary should not be permitted to profit by her wrongful act in 
withholding the policy from the insured. 

It appears concluded by the Bost Case, reaffirmed in the Antley Case, that, 
where the right is reserved to the insured to change the beneficiary at his 
pleasure, the designated beneficiary does not take a vested interest, in the sense 
of an interest that cannot be divested by some act of the insured; his interest is 
denominated an “expectancy”; it is nevertheless an interest which is held sub- 
ject to the exercise of the right of the insured to change the beneficiary; but 
no valid reason appears to me why this inchoate interest or expectancy should 
not be entitled to the protection which the policy gives it, not to be defeated 
except in the contract method. 

The argument advanced in some of the cases that the provision for a change 
of the beneficiary with certain solemnities is inserted for the protection of the 
insurance company alone, and that that protection may be waived by the com- 
pany, does not appear to me as sound. 


It is a provision in fact for the mutual protection of the insurance company 
and the beneficiary, and it does not seem just that the insurance company, if it 
should see fit to waive its protection, by that act be held to have waived the 
right of the beneficiary. 

The insured contracts with the beneficiary that the proceeds of the insurance 
shall be paid to her unless he should conform to the provisions of the policy re- 
gulating a change of beneficiary; the insurance company contracts, through the 
insured, with the beneficiary that the proceeds shall be paid to her unless the 
insured should in the prescribed method change the beneficiary. 


The insurance company is protected in its payment of the proceeds to the 
designated beneficiary, as against one who may claim to be a substituted bene- 


ficiary, under some instrument of writing of which the company has had no 
notice. 


To hold that a change in beneficiary may be made by testamentary disposi- 
tion alone would open up a serious question as to payment of life insurance 
I I q pa) 


policies. It is in the public interest that an insurance company may pay a loss 
to the beneficiary designated in the policy as promptly after the death of insured 
as may reasonably be done. If there is uncertainty as to the beneficiary upon 
the death of insured, in all cases where the right to change the beneficiary had 
been reserved there would always be a question as to whom the proceeds of the 
insurance should be paid. If paid to the beneficiary, a will might later be pro- 
bated designating a different disposition of the fund, and it would be a risk that 
few companies would be willing to take, unless some specified time had elapsed 
after the death of insured, or that there had been some court adjudication as 
to whom the proceeds should be paid. 

It has been held in some of the cases that the payment by the insurance 
company of the proceeds of the policy into court is a waiver of the condition as 
to change of beneficiary. This does not appear to me to be sound except as to 
the insurance company; it may waive a provision in its favor, but what right 
has it to waive a right of the beneficiary? 


It is a perfectly natural thing for the insurance company to do, by inter- 
pleader, when two parties are contending; it admits that one party or the other 
is entitled to the fund and asks leave of the court to pay the money into court, 
be discharged, and the contending parties left to fight it out. 

In Hull v. Brotherhood of American Yeomen, 199 Iowa, 356, 202 N. W. 6, 
it was held, quoting syllabus: “Where life insurance certificate provides method 
for changing beneficiary, insured may not designate or appoint by will a bene- 
ficiary different than that named in certificate.” 
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In Grand Lodge of A. O. U. W. of Maine v. Martin, 118 Me. 409, 108 A. 355, 
the court said: ‘ 

“The attorney for Forest L. Martin contends that the requirement of the 
by-laws that the revocation and direction must be in the presence of the recorder 
is solely for the benefit of the corporation, and that failure to conform to it is 
not available to any other party. While there are cases sustaining this conten- 
tion, the preponderance of authority and the better reasoning is to the contrary, 

“A provision contained in a beneficiary certificate, prescribing that a sub- 
stitution must be made in the presence of a designated official, is a material and 
substantial requirement, without conformity to which, or waiver by the member 
during his lifetime, no substitution can be legally effected. Abbott v. United 
Order of Pilgrim Fathers, 190 Mass. 67, 76 N. E. 234; [National] Mutual Aid 
Soc. v. Lupold, 101 Pa. 118; Grand Lodge v. Connolly, 58 N. J. Eq. 180, 43 A. 286.” 

In Pilcher v. Puckett, 77 Kan. 284, 94 P. 132,17 L. R. A. (N. S.) 1083, it was 
held, quoting syllabus: “A member of a mutual benefit society who is the holder 
of insurnce therein has no interest in the certificate which can be disposed of by 
will. And where the rules * * * of the order and the contract of insurance pro- 
vide a method by which a change of beneficiary may be made by the member 
that method must be followed, and a testamentary direction will be held inef- 
fectual.” 

If the insured may bequeath the proceeds of insurance (which are payable 
upon the face of the policy to a designated beneficiary) to one not named in the 
policy, and thus conform to the provision authorizing a change of beneficiary, 
I see no reason why he could not revoke the designation and make them payable 
to his executor. In such event, they would be subject to the testator’s debts. 
I apprehend that under such circumstances there would be slight chance of 
success by the creditors. 

My conclusion is that the insured had no right to divert the proceeds of 
policies A and B from Mrs. Stroman, as his will did not evince a disposition to 
change the beneficiary in these policies, and that, if it did, it did not conform to 
the regulation in the policies as to a change of the beneficiary; that he had no 
right to interfere with the right of Mrs. Stroman to receive the proceeds of 
policy C; and as a consequence the entire proceeds of all three policies belong to 
Mrs. Stroman, and are subject to the payment of the judgments against her 
proved in this case, subject to a personal exemption of $500. 

The judgment of the lower court is reversed, and the case remanded to that 
court for further proceedings consistent with this opinion. 

Stabler, J. 

I concur in the result of the opinion of Mr. Justice Cothran upon the follow- 
ing ground: while we have no South Carolina case directly in point, the tendency 
of our decisions is to the effect that, where a policy of insurance prescribes a 
method or plan for the changing of the beneficiary, there must be, at least, a 
substantial compliance therewith. Hunter v. Hunter, 100 S. C. 517, 84 S. E. 180. 


What the testator here attempted to do cannot be regarded as such a compliance. 
Bonham, J., concurs. 


DE ZOTELL v. MUTUAL LIFE INS. CO. OF NEW YORK (BURTCH, 
Intervener). No. 6977. 
Supreme Court of South Dakota. Nov. 15, 1932. 
245 Northwestern Reporter 58. 
1. INSURANCE. 


Sane beneficiary who had feloniously killed insured could not collect insur- 
ance money (Rev. Code 1919, § 49). 


(For other cases, see Insurance, Dec. Dig. § 448.) 
2. INSURANCE. 
Generally, incapacity of beneficiary feloniously killing insured to recover on 


life policy should not excuse insurer from making payment if wrongdoer will 
not profit. 


(For other cases, see Insurance, Dec. Dig. § 448.) 
4. INSURANCE. : 
Where widow feloniously killed husband, proceeds of husband’s life policy, 


Py 
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of which widow was berieficiary, held recoverable by husband’s administrator as 
general assets to be distributed as though widow died before husband intestate and 
without heirs (Rev. Code 1919, §§ 49, 9310, § 701, subd. 2, as amended by Laws 
1923, c. 186, and § 2661, as amended by Laws 1923, c. 148). 


Proceeds of life policy were recoverable as general assets of husband’s 
estate which was to be administered as if the widow had died before the 
husband without heirs and intestate, notwithstanding under ordinary cir- 
cumstances, and but for the felonious killing the widow would have taken 
from the administrator under Rev. Code 1919, § 9310, § 701, subd. 2, as 
amended by Laws 1923, c. 186, and § 2661, as amended by Laws 1923, c. 
148, any insurance money which he might have been able to collect from 
any insurer up to $5,000, since, under section 49, the felonious killing 
precluded widow from taking as beneficiary, and she could not take pro- 
ceeds of policy after payment thereof to husband’s administrator, because 
as an heir who had murdered husband she could not take from him by 
will or succession. 

(For other cases, see Insurance, Dec. Dig. § 448.) 


Appeal from Circuit Court, Minnehaha County; Ray E. Dougherty, Judge. 

Action by Elnora De Zotell against the Mutual Life Insurance Company of 
New York, in which Maurice A. Burtch, as administrator of the estate of Roy 
G. De Zotell, deceased, intervened. From a judgment for the intervener, and 


from a denial of an application for a new trial, the defendant appeals. 


Affirmed. 


Frederick L. Allen, of New York City, and Bailey & Voorhees and Ray F. 
Bruce, all of Sioux Falls, for appellant. 

Conway, Feyder, & Conway, of Sioux Falls (Tom Kirby, of Sioux Falls, of 
counsel), for respondents. 


CAMPBELL, P. J. 


January 3, 1928, Roy G. De Zotell effected a policy of insurance upon his life 
with defendant company in the amount of $2,000, paying the first annual premium 
thereon of $27.56, naming his wife, Elnora De Zotell, plaintiff herein, as bene- 
ficiary, and reserving to himself the right to change beneficiaries from time to 
time as he might desire. On August 9, 1928, Elnora De Zotell feloniously shot 
and killed her busband, the insured, and was subsequently convicted of first 
degree manslaughter. Roy De Zotell died intestate, leaving him surviving, in 
addition to his widow, his mother, two brothers, and two sisters; and the inter- 
vener Burtch was duly appointed administrator of his estate. The assets of the 
estate amounted to $500; claims of creditors and expenses of administration 
aggregated $1,650. 

Subsequent to her conviction of manslaughter, plaintiff instituted this action 
to recover upon the insurance policy. The administrator, Burtch, intervened, and 
asked that plaintiff take nothing and that the amount of the policy be paid to 
him as administrator. Findings and conclusions below were in favor of inter- 
vener, and it was adjudged that the intervener, as administrator of the estate of 
the insured, recover the full face value of the policy with interest, and that the 
plaintiff take nothing. From this judgment and from a denial of its application 
for new trial, defendant insurance company has appealed. 


This case tenders for consideration several phases of a problem that has been 
more or less frequently before the courts, It is unquestionably a shocking and 
abhorent thing that a sane, felonious killer (or his heirs) should acquire money or 
property as a result of his crime. The principles which forbid such unconscion- 
able enrichment of the criminal are implicit in the ancient common-law maxim 
“Nullus commodum capere potest de injuria sua propria” (Co. Litt. 148 b) angli- 
cized as section 49 of our 1919 Code providing that “no one can take advantage 
of his own wrong.” These principles require no exposition, and are supported by 
an almost imperative public policy. A situation seeming to demand their applica- 
tion arises when a beneficiary feloniously killing an insured seeks recovery on 
the policy, and also when an heir feloniously killing an ancestor seeks to take 
trom said ancestor by will or descent. Frequently, as in the instant case, elements 
of hoth these situations are involved in a single case by reason of the fact that 
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the beneficiary named in the insurance policy is also an heir or devisee of the 
victim. 

So far as concerns the question of collection of insurance money by a sane 
beneficiary who has feloniously killed the insured, the courts have had no dif- 
ficulty. As stated by Mr. Justice Field (Mut. Life Ins. Co. v. Armstrong [1886] 
117 U. S. 591, 6 S. Ct. 877, 881, 29 L. Ed. 997): “It would be a reproach to the 
jurisprudence of the country if one could recover insurance money payable on 
the death of the party whose life he had feloniously taken.” With a possible 
exception where the policy contains a valid incontestability clause (cf. Lee y. 
Southern Life & Health Ins. Co. [1923] 19 Ala. App. 535, 98 So. 696) the courts 
have been unanimous in holding, wherever and whenever the matter has been pre- 
sented to them, that a sane, felonious killer cannot recover insurance money on 
the life of his victim. See Cooley’s Briefs on Insurance (2d Ed.) p. 5227 et seq; 
Couch, Cyc. Ins. Law, § 342; cases collected in notes, 7 A. L. R. 829; 27 A. L. R. 
15213: OA: LR: 1539. 

“While there is a difference of opinion among the courts of other states as 
to whether or not a murderer can inherit from his victim under statutes con- 
taining no exceptions, there is no such difference of opinion as to the effect of 
the murder of an insured person by the beneficiary named in an insurance policy, 
In fact, although the plaintiff’s counsel has shown great diligence, he has been 
unable to find a single case in which a beneficiary has been permitted to recover 
upon a life insurance policy when he has murdered the insured. Decisions to 
the contrary are innumerable.” Swavely v. Prudential Ins. Co. (1931) 157 A. 
394, 395, 10 N. J. Misc. 1. 

As a corollary to the rule that the beneficiary in such cases could not recover 
on the insurance policy, there has developed since 1892 a view that the incapacity 
of the named beneficiary should not excuse the insurance company from paying 
the insurance money to some one, and it has been quite generally held (as we will 
notice in more detail hereinafter) that the insurance money should be paid to 
the estate or the other heirs of the insured. 


Appellant does not appear very seriously to question the propriety of the 
view that incapacity of the beneficiary to take in these cases should not, as a gen- 
eral rule, excuse the insurance company from paying some one. But appellant 
points to those portions of section 701, subd. 2, Rev. Code 1919, as amended by 
chapter 186, Laws 1923; section 2661, Rev. Code 1919, as amended by chapter 


148, Laws 1923, and section 9310, Rev. Code 1919, which read respectively as 
follows: 


“Tf the decedent leaves no issue and the estate does not exceed in value 
twenty thousand dollars, all the estate goes to the surviving husband or wife. * * *” 
“The proceeds of any insurance upon the life of any person, residing in this 
state at the time of his death and who leaves a surviving widow, husband, or 
minor child or children, payable upon his death to his order or to the order of 
his assigns, estate, executor or administrator, and not assigned to any other 
person, shall, to any amount not exceeding Five Thousand Dollars ($5,000) inure 
to the use of such surviving widow, husband, minor child or children; and to 
such amount shall not be subject to the payment of any debt of such decedent, 
or of such surviving widow, husband, minor child or children.” 


“The proceeds of a policy of insurance, to the extent of five thousand dol- 
lars, on the life of an individual, in the absence of an agreement or assignment 
to the contrary, shall inure to the separate use of the husband or wife and chil- 
dren of such individual, independently of his creditors; and of an endowment 
policy, payable to the assured on attaining a certain age, to the amount of five 
thousand dollars, shall be exempt from any of his debts, and the avails of any 
life insurance, or any other sum of money, not exceeding in amount five thousand 
dollars, made payable by any mutual aid or benevolent society upon the death 
of a member of such society, are not subject to the debts of the decedent.” 
—and urges that, if the administrator is allowed to recover in this particular 
case, then by virtue of those statutes the insurance proceeds will necessarily pass 
from the administrator to the plaintiff (who admittedly cannot recover on the 
policy), and plaintiff will thereby be permitted to do indirectly what she cannot 
do directly. It is principally upon this ground that appellant urges that the judg- 
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ment for recovery by the administrator should be reversed. Respondent admin- 
istrator points to the general line of authorities allowing recovery upon the policy 
in behalf of the estate or other heirs of the insured when the beneficiary has in- 
capacitated himself from recovery, and urges that the question of the ultimate 
disposition of the insurance proceeds, after the same come to the hands of the 
administrator, is not material to the decision of the pending case, but will be a 
question subsequently to be determined by the county court as part of its proper 
functions in connection with the administration of the Roy De Zotell estate. We 
cannot acquiesce in the view of respondent that the question of what may be- 
come of the insurance proceeds in the hands of the administrator is immaterial in 
this case, for this reason: We are of the opinion, as will be more fully hereinafter 
stated, that the doctrine which permits recovery by the administrator or other 
heirs of the insured in cases where the named beneficiary is incapacitated to re- 
cover on the policy because of felonious killing is and must be founded upon the 
express condition precedent that the named beneficiary will not profit thereby. 
It follows that we ought not to affirm any judgment for the payment of this in- 
surance money to the administrator of the insured or to any one else, unless it be 
demonstrably certain that such payment will not in any manner result in permit- 
ting the wrong-doing beneficiary to participate in the proceeds either directly or 
indirectly. We think, therefore, that we must examine into the whole matter 
somewhat further. 


Many legal scholars and theorists have urged with considerable force the 
view that cases of this kind (both with relation to recovery of insurance money 
and concerning taking by will or succession) present an ideal situation for the 
establishment of a constructive trust. A constructive trust, as pointed out by 
Dean Pound (33 Harv. Law Rev. 420), is purely a remedial institution. Or, in the 
words of Mr. Justice Cardozo (Beatty v. Guggenheim Exploration Co. [1919] 
225 N. Y. 380, 122 N. E. 378, 380), “* * * [it] is the formula through which the 
conscience of equity finds expression. When property has been acquired in such 
circumstances that the holder of the legal title may not in good conscience re- 
tain the beneficial interest, equity converts him into a trustee.” Pursuant to this 
theory, the wrongdoer would take the legal title, whether of the insurance money 
or of property passing by will or succession, not beneficially, but upon a construc- 
tive trust for the use of the estate of insured, or his other heirs. The theory has 
much to recommend it. It was the view suggested by the late James Barr Ames 
(36 Am. Law Reg. [N. S.] 225), and is strongly advocated by the younger Pome- 
roy. See Pomeroy’s Eq. Jur. (4th Ed.) § 1054, and particularly note b, page 2408 
at page 2411. See, also, 9 Ill. Law Rev. 502, 505, 538; 29 Mich. Law Rev. 745; 
4 Harv. Law Rev. 394; 8 Harv. Law Rev. 170; 24 Harv. Law Rev. 227; 27 Harv. 
Law Rev. 280; 28 Harv. Law Rev. 426; 30 Harv. Law Rev. 622. Conceding the 
logic of the theory, and conceding that the application of the constructive trust 
method to the solution of these cases might frequently permit more satisfactory 
results and avoid some of the difficulties often encountered, nevertheless this 
method has not seemed to meet with general approval of the courts. It is urged 
in the very careful and cble dissenting opinion of Elliott, J., in Wellner v. Eck- 
stein (1908) 105 Minn. 444, 117 N. W. 830, and seems to find some recognition in 
the holdings of Ellerson v. Westcott (1896) 148 N. Y. 149, 42 N. E. 540; Van 
Alstyne v. Tuffy (1918) 103 Misc. 455, 169 N. Y. S. 173; Bryant v. Bryant (1927) 
193 N. C. 372, 137 S. E. 188, 51 A. L. R. 1100; and Barnett v. Couey (1930) 224 
Mo. App. 913, 27 S.W.(2d) 757, the last three of which deal with tenancies by 
the entirety. The general course of the decisions, however, has been not to per- 
mit the wrongdoer to take legal title and impose a constructive trust thereon, but 
to bar the taking by the wrongdoer of any title at all, either legal or equitable, 
wherever it has seemed that this could lawfully be done. As hereinbefore stated, 
the courts have had no difficulty in these cases in preventing the criminal bene- 
ficiary from recovering upon an insurance policy upon the life of his victim. The 
decisions seem to be unanimous. The matter rests in contract, and the courts 


have had no hesitancy in refusing to enforce the contract at the instance of the 
criminal. 


But, when the situation presents itself in the form of a question as to 
whether or not an heir who has murdered his ancestor can take from such an- 
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cestor by will or succession, we find some diversity of opinion. Every argument 
of sound public policy and good conscience which is valid against permitting the 
felonious killer to collect insurance money is admittedly of equal validity against 
permitting him to take from his victim by will or descent. The matter is goy- 
erned by statute in most of the Continental countries, and is now controlled by 
statute in a substantial number of our own states; the general tenor and effect 
of the statutes being to bar the taking in such cases though the various statutes 
are by no means identical in terms. See California, section 1409, Civ. Code (now 
Probate Code, § 258); Colorado, chapter 195, p. 712, Laws 1923; Indiana, section 
2995, Burns’ Ann. Stat. 1914; Iowa, section 12032, Code 1927; Kansas, section 
3856, Gen. Stat. 1915; Louisiana, Rev. Civ. Code 1924, arts. 966, 1560, 1710; 
Minnesota, Laws 1917, ch. 353; Mississippi, Code 1927, § 3580; Nebraska, Comp. 
Stat. 1922, § 1238; North Carolina, Consol. Stat. 1919, §§ 10, 4099; North Dakota, 
Comp. Laws 1913, § 5683; Oklahoma, Comp. Stat. 1921, § 11319; Pennsylvania, 
Stat. 920, § 8334 (20 PS § 244); South Carolina, Act of March 26, 1924, 33 Stat. 
at Large, p. 1188; Tennessee, chapter 11, Acts 1905; Utah, Comp. Laws 1917, 
§ 6403; Virginia, Code of: 1924, § 5274; Wyoming, Comp. State. 1920, § 7010, 
Where such taking is not barred by a specific statute, however, and the matter 
rests entirely upon judicial decision, the cases are not in agreement. In England 
(28 Halsbury Laws of Eng., p. 539; Cleaver v. Mut. Reserve, etc., [1892] 1 Q. B. 
147; Estate of Crippen, [1911] Probate 108; Re Hall, [1914] Probate 1; In re 
Houghton, [1915] 2 Ch. 173; Re Pitts, [1931] 1 Ch. 546) and in Canada (Lundy 
v. Lundy, [1895] 24 Can. S. Ct. Rep. 560; Re Medaini, [1927] 4 Dom. Law 
Rep. 1137), it is held that the sane heir feloniously killing his ancestor cannot 
take from that ancestor by will or descent. 

In the United States the numerical weight of authority appears to prepon- 
derate slightly in favor of the view that the heir in such casé is not precluded 
from taking by will or succession. Practically all of the American cases down to 
1927 are collected in the notes to be found in 2 Ann. Cas. 658; 14 Ann. Cas. 99; 
Ann. Cas. ISIGA, 680; 25 L. R. A, 5643.3 L. R.A: (CN. -S:) 726; 39 L. ROA 
(N. S.) 1088; L. R. A. 1915C, 328, and 51 A. L. R. 1096. The matter has been 
subsequently dealt with in Re Wilkins’ Estate (1927) 192 Wis. 111, 211 N. W. 
652, 51 A. L. R. 1106; Garwols v. Bankers Trust Co. (1930) 251 Mich. 420, 232 
N. W. 239; Parker v. Potter (1931) 200 N. C. 348, 157 S. E. 68. It is perhaps 
worthy of note that, in the three cases last above cited and in Re Tyler’s Estate 
(1926) 140 Wash. 679, 250 P. 456, 51 A. L. R. 1088, being the four jurisdictions 
which have most recently considered the question, the courts have adopted what 
had generally been previously stated as being the minority view. The basis of 
the decisions permitting the heir to take under such circumstances is that the 
matter rests upon statute (not as in the case of the insurance policy upon con- 
tract); that the statutes of wills and descent are clear and unambiguous in 
terms and contain no exceptions, and that it amounts to unwarranted judicial 
legislation for the courts, upon grounds of public policy, to create an exception 
in the case of a murderer. See Shellenberger v. Ransom on rehearing (1894) 
41 Neb. 631, 59 N. W. 935, 25 L. R. A. 564, which is an early and much-cited 
case supporting this view. In some of these decisions (e. g., Carpenter’s Estate 
[1895] 170 Pa. 203, 32 A. 637, 29 L. R. A. 145, 50 Am. St. Rep. 765; Wall v. 
Pfanschmidt [1914] 265 Ill. 180, 106 N. E. 785, L. R. A. 1915 C, 328, Ann. Cas. 
1916A, 674) it is suggested that to refuse to permit the heir to take would 
amount to an unconstitutional attainder or forfeiture or corruption of the blood. 
It rather appears that this position lacks adequate support, particularly in view 
of the fact that statutes accomplishing the identical result are held valid. See 
Hamblin v. Marchant (1918) 103 Kan. 507, 175 P. 678, 6 A. L. R. 1403. Cf. also 
Perry v. Strawbridge (1908) 209 Mo. 621, 108 S. W. 641, 16 L. R. A. (N. S.) 244, 
123 Am. St. Rep. 510, 14 Ann. Cas. 92; Box v. Lanier (1904) 112 Tenn. 393, 79 
S. W. 1042, 64 L. R. A. 458. 

It seems quite plain upon a careful reading of the cases that the real 
foundation of the so-called American majority rule is that the matter is for the 
Legislature and not for the courts, and that, where the Legislature has enacted a 
clear and unambiguous statute of wills or statute of descent containing no 
exception, however unconscionable and contrary to public policy it may be to 
permit a murderer to take from his victim by will or descent, the courts are 
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powerless to prevent it. This court has never had occasion to pass upon the 
question, and, without any expression of opinion thereon, we desire to leave this 
phase of the matter for the moment and turn to a further consideration of the 
insurance proposition, and particularly of the doctrine that incapacity of the 
named beneficiary to take because of felionious killing of the insured does not 
excuse the insurance company from paying someone. 


The first case to promulgate this view, so far as we have discovered, was 
Cleaver et al. v. Mut. Reserve Fund Life Ass’n, [1892] 1 Q. B. 147, growing out 
of the famous Maybrick murder case. James Maybrick in his lifetime took out 
an insurance policy with the defendant association, which thereby promised, upon 
his death, to pay the policy money to his wife, Florence, if then living, otherwise 
to his legal personal representatives. In 1889 Florence Maybrick murdered her 
husband, and was sentenced to death, which sentence was afterward commuted to 
imprisonment for life. James Maybrick left a will naming Thomas and Michael 
Maybrick as executors. After the murder, Florence Maybrick assigned all her 
interest in the policy to Cleaver, and, after she commenced the service of her 
sentence, Cleaver was appointed administrator of her property and effects, under 
33 and 34 Vict. c. 23, § 9 (Law Rep. Stat. 1870, p. 197). The action against the 
insurance company was brought by Cleaver, as assignee and administrator of 
the goods of Florence Maybrick, and by Thomas and Michael Maybrick, as 
executors of James Maybrick, separate plaintiffs. The lower court held that 
there should be no recovery, but upon appeal it was held that, although Cleaver, 
as representing the interests of Florence Maybrick, could take nothing, yet the 
executors should recover. It is to be observed in this case that the executors 
were proper party plaintiffs in any event, even though the named beneficiary 
was living, and even if she had not disqualified herself to take. As the court 
points out, the contract was with the insured husband. By the law of England 
at that time the beneficiary could not maintain an action against the company 
in her own name on the insurance policy but the cause of action on the death 
of the insured would vest in his executors or administrators, although, by virtue 
of section 11 of the Married Women’s Property Act of 1882 (45 and 46 Vict. c. 
75, Law Rep. Stat. 1881-82, p. 454) it would have been the duty of the executors 
to hold the money in trust for the named beneficiary if she were qualified to take. 
The court announced in Cleaver’s Case that the executors were entitled to recover, 
that the trust imposed by statute in favor of the beneficiary on the money in 
their hands would fail because of her felonious killing of the insured, and that 
the executors would hold the money upon a resulting trust for the estate of the 
insured. The court squarely held (though it was perhaps to some extent obiter 
in the case) that, when the executors, who under any circumstances were 
admittedly the persons entitled to collect this insurance money, received the 
same, they would hold it for the estate of the insured and not for the named 
beneficiary, as would have been the case if she had not forfeited her rights by 
her misconduct; Lord Esher stating in this connection as follows: “The defend- 
ants must pay the money to the executors, and then it will be for the executors 
to deal with it according to their duty as executors. They would be trustees of 
it for the wife if she had not forfeited it; but her interest being forfeited, :t 
forms part of the insured’s estate. If there are creditors, it will go to them so 
far as may be necessary to satisfy their claims. If anything is left, it will .go to 
the children of the insured if there are any. The rule of public policy in such 
a case prevents the person guilty of the death of the insured, or any person 
claiming through such person, from taking the money;” 

That the court permitted recovery by the executors in this case upon the 
express condition precedent that the wrongdoing beneficiary would not be benefited 
thereby either directly or indirectly is further apparent from the language of 
Lord Esher when he stated: “That the person who commits murder, or any person 
claiming under him or her, should be allowed to benefit by his or her criminal 
act, would no doubt be contrary to public policy. But this doctrine ought not 
to be stretched beyond what is necessary for the protection of the public; and, if 
the matter can be dealt with so that such person should not be benefited, I do 
not see any reason why the defendants in such a case should be allowed to say, 
though they might have received premiums perhaps for thirty years and still 
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retained the same, that public policy forbade their paying the sum of money 
which they had contracted to pay.” 

Subsequently to the decision in Cleaver’s Case the doctrine there announced 
that the incapacity of the named beneficiary to take would not excuse the insurance 
company from paying has come to be the general rule in this country. See 
Couch on Insurance, § 342, and cases cited. See, also, note, L. R. A. 1917B, page 
671; note, 70 A. L. R. page 1539. That Cleaver’s Case is the foundation case 
for this view is evidenced by the fact that practically every American decision 
on the point either directly cites and relies upon Cleaver’s Case (cf. Schmidt y, 
Northern Life Ass’n [1900] 112 Iowa, 41, 83 N. W. 800, 51 L. R. A. 141, 84 Am. 
St. Rep. 323; Supreme Lodge Knights & Ladies of Honor v. Menkhausen [1904] 
209. Ill. 277, 70 N. E. 567, 65 L. R. A. 508, 101 Am. St. Rep. 239; Sharpless y, 
Grand Lodge A. O. U. W. [1916] 135 Minn. 35, 159 N. W. 1086, L. R. A. 1917B, 
670), or cites and relies upon other cases which have so done. It does not seem 
inequitable in these cases to hold that the insurance company ought not to receive 
an unearned gratuity by being excused from all payment whatsoever solely because 
of the wrongdoing of the named beneficiary. It seems fair and reasonable to 
treat the matter, so far as concerns the insurer, substantially as though the named 
beneficiary had died prior to the death of the insured and no successor had been 
designated. And that is the fashion in which the matter has been dealt with by 
the decisions practically without exception since Cleaver’s Case. The case of 
Spicer v. N. Y. Life Ins. Co. (1920, C. C. A. 5th Circuit) 268 F. 500 (certiorari 
denied, 255 U. S. 572, 41 S. Ct. 376, 65 L. Ed. 792; for opinion in the District 
Court, see Id., 263 F. 764) is distinguishable on the form of policy involved, 
which was a double policy on two lives, the survivor to take, and the rights of 
the beneficiaries vesting at the execution of the policy beyond power of change 
as to either except by mutual consent. See discussion and approval of this case 
5 Minn. Law Rev. 396, and criticism thereof, 34 Harv. Law Rev. 788. Cases such 
as Goldstein v. N. Y. Life Ins. Co. (1928) 133 Misc. 106, 231 N. Y. S. 161 (modified 
on other grounds, Id., 225 App. Div. 642, 234 N. Y. S. 250), where the entire 
scheme from the moment of procuring the insurance was a conspiracy between 
the insured and the beneficiary to defraud the insurer (though the insured in- 
tended merely to disappear and did not contemplate that his beneficiary would 
actually murder him), are likewise distinguishable. The general rule, however, 
is that the insurer should pay some one and the cases have not seemed to draw 
any very careful distinction as to whether the money should go to the estate of 
the insured or to his heirs and next of kin other than the wrongdoing beneficiary. 
Probably in the usual case it is not very material whether the taking is by the 
administrator or the other heirs, particularly in those jurisdictions where it is 
the law, either by statute or judicial decision, that an heir cannot take by descent 
from an ancestor whom he has feloniously killed; for in those jurisdictions there 
is no danger or possibility that payment to the estate or administrator of the 
insured may permit the wrongdoing beneficiary to participate in the proceeds 
as an heir. 


We come then to this question. How about recovery of insurance money 
by the administrator of the insured in case the named beneficiary (who cannot 
recover on the policy because he has feloniously killed the insured) happens also 
to be a distributee or the sole distributee of the estate of the insured, in a juris- 
diction where an heir who murders his ancestor is not barred from taking by 
descent? We have not discovered any very considerable number of cases dealing 
with such a situation, and those that we have found appear to be conflicting. On 
the one hand is the decision of the Court of Civil Appeals of Texas in Murchison 
v. Murchison (1918) 203 S. W. 423. The court held that the wrongdoing bene- 
ficiary could not recover on the insurance policy. It then proceeded to hold, first, 
that the estate of the insured could recover upon the policy; and, sound, that, 
when the estate of the insured did so recover, the wrongdoing beneficiary, by 
virtue of statute, would take the entire insurance proceeds free of claims of 
creditors and other heirs. In Nat. Benefit Life Ins. Co. v. Davis (1929) 38 Ohio 
App. 454, 176 N. E. 490, 492, an intermediate Ohio court appears to follow the 
doctrine of the Murchison Case (though not citing that case or any cther on 
the point), and holds that the administrator of insured may recover, even though 
the murderer may get a partial distributive share after payment of debts and 
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costs of administration, saying: “That the person who caused the death of the 
husband [insured] incidentally gets something is no legal reason why the estate 
should not recover.” In Equitable Life Assur. Soc. v. Weightman (1916) 61 
Oki. 106, 160 P. 629, L. R. A. 1917B, 1210, the court, in holding that the insurance 
money should go to the estate of the insured, said that it was immaterial that the 
wrongdoing beneficiary might inherit part of the money as heir, if not otherwise 
disposed of by the administrator. On the other hand, a directly opposite result 
has been reached in Johnston v. Metropolitan Life Ins. Co. (1919) 85 W. Va. 70, 
100 S. E. 865, 7 A. L. R. 823 (followed and approved in Wickline v. Phoenix Mut. 
Life Ins. Co. [1928] 106 W. Va. 424, 145 S. E. 743; discussed and approved also 
in 18 Mich. Law Rev. 430). It was the rule in West Virginia, in accord with 
the numerical weight of American authority, that an heir murdering his ancestor 
could nevertheless take by succession. The court pointed out that the proceeds 
of the insurance were no part of the estate of the insured at the time of his 
death, and would never become a part of such estate, and thus available to the 
wrongdoing heir, unless the court made them so by compelling the insurance 
company to pay the estate when the beneficiary and heir was incapacitated to 
recover on the policy. The West Virginia court, admitting that they were help- 
less to prevent actual estate from passing to the heir under the statutes of suc- 
cession, held nevertheless that the court was under no obligation by judicial 
decision to create an estate or augment an existing estate for the wrongdoer, 
and refused to allow recovery by the administrator and excused the insurance 
company from any payment whatsoever rather than to arrive at the result 
reached by the Murchison Case, supra. It seems to us that the result reached in 
the Murchison Case (which incidentally was a decision of an intermediate court 
of three judges, only two of whom were sitting) is indefensible from any point 
of view. The Ohio and Oklahoma decisions of the same tenor are equally 
objectionable, save that in actual operation they are not quite so offensive be- 
cause, under the facts of those cases, the wrongdoing beneficiaries would ap- 
parently receive only part of the money rather than all of it as in the Murchison 
Case. The Texas, Oklahoma, and Ohio decisions all appear to overlook or 
absolutely to disregard the fact that the doctrine of compelling the insurance 
company to pay some one else when the beneficiary has incapacitated himself 
was based fundamentally in Cleaver’s Case, where it originated, upon the express 
condition that payment could be nadieed in such manner and fashion that the 
wrongdoer would not be benefited thereby. To hold that public policy forbids 
recovery by the wrongdoer from the insurance company, and then, in the next 
breath, to order payment to the estate and permit the wrongdoer to take the 
whole proceeds of such payment from the estate, seems a solemn and circuitous 
legal absurdity. Certainly it is just as contrary to public policy for the wrong- 
doer to get this money indirectly as directly. It seems clearly apparent that the 
same sound public policy which requires that the insurance company be excused 
from paying the wrongdoer demands equally that the insurance company be 
excused from paying any one else, if the necessary result of such payment will 
be that the wrongdoer gets the money. The statement frequently seen in the 
cases that there is no public policy which requires that the insurer should be 
excused from paying is and must be conditioned on the assumption that payment 
can be made in such manner that the wrongdoer cannot participate, for, except 
upon that condition, this statement is not true. The whole matter resting in con- 
tract, if choice must be made between benefiting the wrongdoer, whether directly 
or indirectly, or gratuitously excusing the insurer entirely, there can be no 
Guestion but that public policy dictates the latter course. If we were required 
to choose between the result reached by the Texas court and that reached by 
the West Virginia court, we would unhestitatingly accept the view of the West 
Virginia decisions. 

[1, 2] At this point, before endeavoring further to proceed toward the ulti- 
mate disposition of this case, we may profitably epitomize certain general pro- 
positions applicable to the problem before us which we deem established law, as 
indicated by the previous discussion herein. They may be stated about as fol- 
lows: First, good conscience and sound public policy for bid that a sane, felon- 
ious killer should profit by his crime. Second, when the profit is to accrue by 
virtue of a contract, as upon an insurance policy, no legal difficulty is encounter- 
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ed which prevents barring the wrongdoer from recovery. Third, generally 
speaking, the incapacity of the wrongdoer to recover on an insurance contract 
should not excuse the insure: from paying if payment can properly be ordered 
in such manner that the wrongdoer will not profit. Fourth, it is better that the 
insurer should be entirely excused from payment (with a duty of refunding to 
the estate of the insured the amount by which premiums paid exceed the cost 
of carrying the insurance) than that the wrongdoer should profit directly or in- 
directly from such payment. Fifth, whether the courts, in pursuance of a sound 
public policy (lacking a specific statute so authorizing), can prevent profit from 
his crime to the wrongdoer accruing by virtue of statute, such as a statute of 
wills or of descent, is a controverted question which has not been passed upon 
in this state. Sixth, even if the courts cannot prevent the wrongdoer from tak- 
ing by descent, nevertheless they are under no obligation to create an estate for 
the wrongdoer by decreeing payment to an administrator if the result of such 
payment will be that the wrongdoer will ultimately profit thereby. 


Recovery below was adjudged in favor of the administrator qua administra- 
tor. Under the facts of this-case (leaving out of the case entirely for the moment 
the fact of the felonious killing) and under the statutory law of this state herein- 
before cited, this insurance money if collected by the administrator of Roy De 
Zotell, deceased, as administrator, would go to Elnora De Zotell, the surviving 
widow, exempt from claims of creditors and free of any claims of other heirs 
or next of kin. Skinner v. Hoit (1896) 9 S. D. 427, 69 N. W. 595, 62 Am. St. Rep. 
878; Meyer v. Meyer (1910) 25 S. D. 596, 127 N. W. 595; Re Carlon (1911, Dist. 
Ct. S. D.) 189 F. 815; Magnuson v. Wagner (1924, C. C. A. 8) 1 F. (2d) 99; First 


Nat. Bk. v. Halstead (1930) 56 S. D. 422, 229 N. W. 294; Mason v. Martin (1930, 
S. D.) 232 N. W. 29. 


Replacing in the situation the factor of the felonious killing of the insured 
by the beneficiary, which we arbitrarily excluded from consideration for the 
moment for the purposes of the previous paragraph, our inquiry may now be 
stated as follows: It is clear that but for the felonious killing Elnora De Zotell 
would take from the administrator any insurance money which he might be able 
to collect from any insurer up to $5,000. As a matter of law, does such fel- 
onious killing (which admittedly bars her from direct recovery on a policy in 
her favor) bar Elnora De Zotell from taking such insurance money from the 
hands of the administrator by virtue of statute? 


It should here be noted that it is immaterial whether the passing of the 
money to Elnora De Zotell from the administrator would be by virtue of a 
general statute of descents or by virtue of a special statute relating to insurance 
money such as section 2661, Rev. Code, 1919, as amended by chapter 148, Laws 
1923, or section 9310, Rev. Code 1919. The principle involved is identical in either 
case, and the statutes last above mentioned, while in some respects in the nature 
of exemption statutes, partake also of the nature of special statutes of descent 
and succession. See White v. Bickford (1922) 146 Tenn. 608, 244 S. W. 49, 26 
A LaeRoig. 


[3] In order to answer the inquiry last above propounded, and thereby de- 
termine: the proper disposition of the instant case, we must now revert to a 
further consideration of the general question which we left without any state- 
ment of our own view thereon at an earlier point of this opinion after setting 
forth the present state of the authorities pro and con; namely, can a sane heir 
who feloniously kills an ancestor take from such ancestor by descent or suc- 
cession? If we answer that question in the affirmative for this jurisdiction, 
then, since we accept the view of the West Virginia court in Johnston v. Metro- 
politan Life Ins. Co., supra, that it is better to excuse the insurer from payment 
entirely than that the wrongdoer should indirectly profit, we would be compelled 
to hold that the administrator qua administrator could not recover this insurance 
money. We might then face an inquiry as to whether payment could be ordered, 
not to the administrator as such or to the estate of the insured. but to the heirs 
of the insured other than the wrongdoing beneficiary. Cf. Ill. Bankers’ Life 
Ass'n v. Collins (1930) 341 Ill. 548, 173 N. E. 465. And, if it were held that such 
heirs could recover, then it might be an interesting question whether they them- 
selves must sue on the policy or whether the administrator of the insured might 
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recover in their behalf, not as administrator or for the estate of the insured, but 
as a quasi trustee for such heirs taking, not by descent, but as beneficiaries of 
the policy. Cf. Clarke v. Schwarzenberg (1894) 162 Mass. 98, 38 N. E. 17; Pfeifer 
y. Supreme Lodge (1903) 173 N. Y. 418, 66 N. E. 108; Contra, Devaney v. Ancient 
Order, etc. (1913) 122 Minn. 221, 142 N. W. 316. On the other hand, if we answer 
the question in the negative, then the judgment below awarding recovery to the 
administrator qua administrator may be affirmed, since it will be impossible for 
the wrongdoing beneficiary to profit thereby directly or indirectly. 

We have devoted no inconsiderable time to a careful examination of the con- 
flicting authorities. The matter has been much argued in the reports, and we 
have hereinbefore cited all the cases dealing with it or the notes where such 
cases are collected so far as we have been able to find them. In those cases the 
divergent views on the point are fully exemplified. We could not hope by anything 
we might be able to say in this opinion to make any original or valuable con- 
tribution to the controversial literature of the topic. We therefore content our- 
selves with the statement that in our opinion the sounder reason supports the 
view of the English and Canadian cases and those American decisions which, 
slightly in the numerical minority at present, seem to be displaying a tendency 
toward becoming the majority view and which hold that the heir in such case is 
barred from taking. We think that the principle of sound public policy which 
demands that a sane, felonious killer should not profit by his crime should be 
applied as often as and whenever any claim is made by such killer, whether under 
contract, will, or statute. The decisions which we prefer to follow attain the 
result which everyone (and even the cases holding the contrary) admits ought 
to be attained if possible. We cannot accept a% well grounded the argument that 
such decisions amount to unwarranted judicial interference with legislative action. 
To discuss the point further or to quote from the opinions would not be profitable. 
In support of the position we are taking, we cite particularly the following: 
Perry v. Strawbridge (1908) 209 Mo. 621, 108 S. W. 641, 16 L. R. A. (N. S.) 
214, 123 Am. St. Rep. 510, 14 Ann. Cas. 92; Slocum v. Metropolitan Life Ins. Co. 
(1923) 245 Mass. 565, 139 N. E. 816, 27 A. L. R. 1517; Re Tyler’s Estate (1926) 
140 Wash. 679, 250 P. 456, 51 A. L. R. 1088; Garwols v. Bankers’ Trust Co. (1930) 
251 Mich. 420, 232 N. W. 239; Parker v. Potter (1931) 200 N. C. 348, 157 S. E. 68. 
We cannot persuade ourselves that there was ever any legislative intent that our 
statutes of descent and succession, general or special, however broad and unam- 
biguous and lacking in exceptions in their terms, should operate in favor of a 
sane, felonious killer. We announce it as the law of this state that such statutes 
will not be permitted so to operate unles and until the Legislature shall specifically 
and affirmatively so enact. 

[4] It follows from this view that the plaintiff Elnora De Zotell cannot take 
or receive any part of this insurance money from the administrator of the insured 
or from his estate by virtue of any statute, general or special. There being no 
surviving child of the insured, the insurance money, when received by the admin- 
istrator, will go as general assets of the estate, first, and in so far as may be 
necessary, to the payment of claims of creditors and expenses of administration, 
and then, pursuant to the general statutes of descent, to the heirs at law of the 
insured in like manner as would be the case if Elnora De Zotell had predeceased 
the insured and had died intestate and without heirs. Inasmuch therefore as the 
judgment appealed from in favor of the administrator as such will not and cannot 
profit the wrongdoing beneficiary directly or indirectly, it is affirmed. 

Polley, Roberts, Warren, and Rudolph, JJ., concur. 


LOYAL FRIENDS OF AMERICA BENEV. ASS’N v. STEWARD. No. 4223 
Court of Civil Appeals of Texas. Texarkana. June 24, 1932. 
Rehearing Denied July 7, 1932. 

53 Southwestern Reporter (2d) 91. 

l. INSURANCE. 

Contract between beneficiary and benevolent association consisted of certificate 
and constitution and by-laws in force at time and amendments not reducing value 
of certificate. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 
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2. INSURANCE. suipd crs i 
Where members of benevolent association had paid in sufficient funds to pay 
claim, association could not defeat liability by showing that its officers had 
embezzled funds. 
(For other cases, see Insurance, Dec. Dig. § 787.) 
4. INSURANCE. 
Benevolent association held exempt from payment of attorney’s fees as frater- 
nal benefit society. 
(For other cases, see Insurance, Dec. Dig. § 800.) 
5. INSURANCE. 
Subsequent statute authorizing recovery of attorney’s fees not in effect 
at time of insured’s death held inapplicable (Vernon’s Ann. Civ. St. art. 4831a). 
(For other cases, see Insurance, Dec. Dig. § 800.) 


Appeal from District Court, Bowie County; Geo. W. Johnson, Judge. 

Action by George Stewart against the Loyal Friends of America Benevolent 
Association. From a judgment for plaintiff, defendant appeals. 

Judgment reformed and, as reformed, affirmed. 

Kgeney & Moseley, of Texarkana, for appellant. 

Wm. V. Brown, of Texarkana, for appellee. 

SELLERS, J. 

George Steward filed this suit in the district court of Bowie county to recover 
upon a certificate of insurance issued by appellant, Loyal Friends of America 
Benevolent Association, upon the life of Carrie Steward, who was the wife of 
appellee. The petition of appellte alleged that the certificate was issued on 
November 5, 1925, for the sum of $500 to be paid to appellee as beneficiary in 
said certificate on the death of Carrie Steward in two installments or reliefs. 
The first installment of $200 was due and paid immediately on the death of the 
insured, who died April 17, 1930, and this suit is to recover the second installment 
of $300 which it is alleged is long past due and unpaid. The certificate sued on 
contains the following provision: 

Class A Membership Certificate 
No. 16600 Age 37 

“That if the holder of this certificate has complied with all the laws, con- 
stitution, rules and regulations of the Loyal Friends of America Benevolent 
Association as may now be in force, or that may hereafter be in force, and 
which shall be in force at the time of the death of said Comrade of the Loyal 
Friends of America Benevolent Association will cause to be paid to the relatives 
named below a portion of the Burial-Relief, not exceeding the sum of $200.00, 
that may have been paid in by the membership of the Loyal Friends of America 
Benevolent Association, within 24 hours after receipt of satisfactory proofs of 
death of the said Comrade herein named, and the balance which may be due 
under this certificate, according to the laws, constitution, rules and regulations, 
not exceeding the sum of $300.00, shall be payable at the annual meeting of the 


State Grand Lodge on the second Tuesday in July next following the death of 
said Comrade.” 


The appellant, a fraternal benefit society, denied liability for the second 
installment and in this connection pleaded section 3 of its constitution and by-laws, 
which it is alleged was a part of its contract with the insured. That portion of 
section 3 being material to the question here involved is as follows: 

“Section 3. If the comrade named in any certificate has complied with ail 
by-laws, constitution, rules and regulations of the Loyal Friends of America 
Benevolent Association, which may now be in force, or that may hereafter be 
in force, and which shall be in force at the time of death of such comrade, the 
Loyal Friends of America Benevolent Association will cause to be paid to the 
relatives named in said certificate, a portion of the burial relief, which may be 
on hand to the credit of such burial relief fund, not exceeding the sum of 
$200.00 in Class A Certificates, not exceeding the sum of $100.00 in Class B 
Certificates, and not exceeding the sum of $50.00 in Class C Certificates, within 


24 hours after receipt of satisfactory proofs of death of the Comrade named in 
said certificate. 
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“The balance which may be due under any Certificate by reason of the death 
of the Comrade therein named, according to the Constitution and By-Laws, rules 
and regulations of the Loyal Friends of America Benevolent Association, and 
not exceeding the sum of $300.00 under Class A Certificates, and not exceeding 
the sum of $200.00 under Class B Certificates, and not exceeding the sum of $50.00 
under Class C Certificates, shall be payable at the annual meeting of the Grand 
Lodge held on the second Tuesday in July next following the death of said 
Comrade. 

“And it is understood and agreed that should the fund on hand to the credit of 
said Burial-Relief be insufficient to pay said Second Relief in full to all bene- 
ficiaries entitled to receive the same under and in accordance with said Constitu- 
tion and By-Laws, then such amount as shall be on hand to the credit of said 
Burial-Relief shall be divided equally between all beneficiaries who may be entitled 
to said Second Relief in accordance with the said Constitution and By-Laws.” 

The case was tried to a jury, and after the conclusion of the evidence the 
court instructed a verdict for the plaintiff for the amount sued for and upon 
said verdict entered judgment accordingly in favor of the appellee in the sum 
of $300, the balance due on the certificate together with $100 attorney’s fees 
and the 12 per cent. penalty of $36. From this judgment the appellant has duly 
prosecuted this appeal. 

The main question involved on this appeal is whether on the contract sued 
upon and the evidence offered on the trial the court was authorized to instruct 
the jury to return a verdict for the appellee as he did. This court has given 
considerable time and thought to the determination of this question, and has 
reached the conclusion that the trial court’s action should be sustained. 

[1] As we view the record, the contract between the appellant and the insured 
is composed of the certificate issued to the insured together with the constitution 
and by-laws in force at the time the insured became a member thereof, together 
with all the amendments to the constitution and by-laws which did not have the 
effect of reducing the value of the certificate issued the insured. Ericson v. 
Supreme Ruling, Fraternal Mystic Circle, 105 Tex. 170, 146 S. W. 160; Amarillo 
Mut. Benevolent Ass’n v. Franklin (Tex. Civ. App.) 33 S.W.(2d) 859. The 
contract between the parties by which appellant agreed to pay appellee $500 upon 
the death of the insured is a conditional one. That condition shown by the pro- 
vision of the certificate above quoted is that sufficient funds must have been paid 
in by the members of the Loyal Friends of America Benevolent Association to 
take care of the installments when they became due. The further condition about 
when the installments are due is of no importance in this case. 


[2] There is undisputed evidence in this case to the effect that by amend- 
ment of appellant’s constitution and by-laws the class A certificate of the insured, 
Carrie Steward, had been consolidated with other class certificates which reduced 
the value of the certificate involved. Again it is admitted that appellant has at this 
time a suit pending against E. J. Crawford, its National Grand Secretary, up 
until the first of 1930, for embezzling funds of the appellant to the astounding 
sum of $30,000, which J. W. Hunt, appellant’s National Grand Master, adrnits, if 
collected, would be available for the purpose of paying the claim sued upon. It 
is also interesting, as well as material, to note that while appellant’s constitution 
and by-laws require the National Grand Secretary to give a bond, none was 
required of him by the National Grand Master, who is the head officer in charge 
of the business affairs of appellant. Yet, the secretary was handling thousands of 
dollars every year of funds paid in by the members of appellant society. We 
are of the opinion that this record, as a whole, negatives the contention that no 
funds had been paid in by the members of appellant society sufficient to pay 
appellee’s claim, but, on the contrary, appellant’s testimony is more to the effect 
that there are no funds on hand available for the purpose of taking care of the 
claim of this certificate, and to this effect are the issues requested by the 
appellant to be submitted to the jury which the court refused. As before stated, 
the condition upon which appellee’s recovery was limited was whether sufficient 
funds had been paid in by the members to take care of the claim sued upon, and 
not whether there was presently on hand sufficient funds to pay the claim. The 
provisions of the constitution and by-laws above quoted go no further, in our 
opinion, than to direct how and when the funds paid in by the members should 
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be distributed. This court will not go on record as denying ‘a recovery on this 
certificate when it is made to appear that appellant has reduced the value of the 
insured’s certificate by consolidating it with other classes of certificates of less 
value, and especially when the society has a claim in the form of a suit jor 
embezzled funds which, in law, is an asset of the appellant. Appellant, in our 
opinion, is liable to its certificate holders who have claims for whatever amount 
it may be shown the Grand Secretary embezzled of the funds of appellant irres- 
pective of whether such embezzled funds are recovered or not. To hold other- 
wise would be to say that, notwithstanding the members of appellant society 
paid in their dues in sufficient amounts to take care of all claims on the certificates, 
appellant could defeat its liability for such claims by a simple showing that one 
of its grand officers in charge of its funds had embezzled the same, and certainly 
no such construction should be indulged. 

[3] As we view the record, no effort was made by appellant’s officers to show 
how much money had been paid in by its members and the disposition made there- 
of. In fact, the testimony of the officers in charge, on cross-examination, is to 
the effect that they did not know just how many members were now in the society 
or just how much money had been paid in for all purposes. This character of 
testimony would tend to conceal the material facts. The testimony that they had 
exhausted all funds on hand available for the purpose of paying this claim, in 
our opinion, should be held as nothing more than a conclusion of the witnesses. 

(4, 5] We sustain appellant’s contention that appellee is not entitled to re- 
cover the penalty and attorney’s fees. The appellant, under the statute, is a 
fraternal benefit society and as such is exempt from the payment of attorney’s 
fees. It is true that article 483la, now in effect, authorizes such a recovery; but 
at the time of the death of the insured in this case such article was not in effect, 
and for that reason not applicable in this case. 

The judgment of the trial court will be reformed so as to allow appellee a 
recovery of $300 only, and as so reformed will be affirmed. 


UNITED BROTHERS OF FRIENDSHIP OF TEXAS v. WILSON. No. 10095. 
Court of Civil Appeals of Texas. Dallas. 
Sept. 10, 1932. 
Rehearing Denied Oct. 8, 1932. 
53 Southwestern Reporter (2d) 95. 
3. INSURANCE. 
Secretary of Grand Lodge of benefit society properly refused to accept mem- 
ber’s dues required to be paid to local lodge. 

Secretary of Grand Lodge properly refused to accept payment of 
member’s quarterly dues, since the secretary was charged with the per- 
formance of his duties under the constitution and by-laws, and the rule, 
which was known to the member’s agent tendering payment, requiring 
payment to be made to secretary of local lodge, was reasonable and just 
and binding on each member in the matter of making payment of his 
dues, as a portion of the dues was to be retained by the local lodge. 

(For other cases, see Insurance, Dec. Dig. § 753[2].) 


Appeal from District Court, Grayson County; R. M. Carter, Judge. 

Action by James Wilson against the United Brothers of Friendship of 
Texas. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Thos. B. Lowe, of Dallas, for appellant. 

W. J. Durham, of Sherman, for appellee. 

Jones, C. J. 


In a suit in the district court of Grayson county, appellee, James Wilson, re- 
covered a judgment in the sum of $875, with interest, from appellant, United 
Brothers of Friendship of Texas, as damages for the wrongful cancellation of a 
policy of insurance issued to appellee. From this judgment appellant has duly 
perfected an appeal. The following are the necessary facts: 

Appellant is a fraternal benefit society doing business in this state on the 
lodge plan, the Grand Lodge being located at Houston, Tex., and local lodges 
being located at different places in the state. There was one such lodge in Sher- 
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man, Grayson county, Tex., of which appellee had been for many years a mem- 
ber. The policies of insurance issued to members of local lodges were issued by 
the Grand Lodge, and it alone is liable to the beneficiary for payment of insurance. 
This suit is against the Grand Lodge, and is for the alleged wrongful cancellation 
of appellee’s insurance policy which provides for the payment of $500 to the 
beneficiary named in the policy, and also the payment of the additional sum of 
$75 for burial expenses. 

The contract of insurance contained no clause for such benefit, but the local 
lodge at Sherman, as it was authorized to do, levied a local assessment against 
the local members for a sick benefit fund, and appellee, if his insurance to the 
Grand Lodge was in force, was entitled to the benefit, provided for in case of 
sickness, from the local lodge, to be paid out of such assessments, but the in- 
surance policy issued to appellee does not create a contract with the Grand Lodge 
for the payment of any sick benefit. The local lodge at Sherman is alone respon- 
sible for such payment. 


The contract of insurance evidenced by the policy issued to appellee is dated 
November 10, 1921, but this contract of insurance is in lieu of a former similar 
contract of insurance issued to appellee by appellant in 1901. Appellee is re- 
quired to pay the sum of $4.20 quarterly under his contract of insurance, and is 
allowed thirty days, under appellant’s constitution, after the expiration of the 
quarter within which to make such payment. If payment should not be made 
within this time, appellee would become automatically suspended, but, within a 
period of sixty days from the expiration of such thirty-day period, he could be 
reinstated and his insurance again placed in force by the payment of such assess- 
ment. The constitution and by-laws of the appellant lodge requires payment of 
such dues to be made through the local secretary; that is, every member is re- 
quired to pay his dues, not directly to the Grand Lodge, but to the local secretary, 
and the local secretary is required to send to the Grand Lodge that portion of the 
dues due such Grand Lodge and to hold that portion due to the local lodge. 


The undisputed evidence shows that on July 1, 1929, a quarterly payment of 
$4.20 on appellee’s policy of insurance became due. Such evidence further shows 
that no payment of this sum was made by appellee, or by any one for him, and 
that on August Ist, thirty days after the maturity of the quarterly payment, ap- 
pellee, having still failed to make the payment, became automatically suuspended. 
However, appellee had the right, within sixty days from August Ist to pay to the 
local secretary of the Sherman lodge the $4.20 and become reinstated as a mem- 
ber of the lodge and thereby cause his policy to become again enforceable. The 
undisputed evidence further shows that no payment to the local secretary was 
made or tendered within this sixty-day period, and that such suspension be- 
came final. Such evidence also shows that one Overby, the beneficiary named in 
the policy, had been paying appellee’s dues for a number of years, appellee being 
over eighty years of age and unable to earn any money, and that several days 
previous to October 1, 1929, Overby sent to the secretary of the Grand Lodge at 
Houston a postal money order in the sum of $4.20 to pay appellee’s dues and thus 
to keep the policy of insurance in force. This postal money order was returned 
to Overby by the grand secretary with the statement that the payment would 
have to be made to the local secretary and could not be accepted by the Grand 
Lodge. Overby was a member of the local lodge, had been secretary of same, 
and knew the provisions of appellant’s constitution in reference to making such 
payments. Overby accepted the return of the money order, but made neither 
payment of the money, nor a tender, to the local secretary. His excuse for send- 
ing the money to the secretary of the Grand Lodge and for not paying the $4.20 
to the local secretary is that the lodge had been given up its lodge room, was not 
holding any lodge meetings during the period of time referred to, and hence he 
could not find the local secretary in the lodge room so that he could make the 
payment to such local secretary. The local lodge had not disbanded and could 
not disband as long as it had seven members, but, as stated above, it was not 
holding lodge meetings. No explanation is offered why payment or tender within 
the sixty-day period allowed was not made to the local secretary either person- 
ally outside of a lodge room or by use of the mail. Both the secretary and Over- 
by lived in the city of Sherman. Appellee testified that, in December, 1929, he 
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asked the local secretary how much was due on his insurance policy and that the 
local secretary told him that he (appellee) was “already defunct,” and that he 
did not offer then to make the payment, although he had the money at that time 
to do so. 

Appellant showed, by evidence, that appellee was still carried as a member, 
no order of suspension or dropping appellee from its list of membership had ever 
been entered, either by the local lodge or by the Grand Lodge; that this course of 
procedure of thus carrying a member with full rights as to insurance, who, under 
the constitution and by-laws of the order, was automatically suspended, had 
been followed by appellant in a number of other instances. 

At the close of the testimony, appellant moved for peremptory instruction, 
and also requested peremptory instruction, in its favor, on the ground that the 
evidence failed to raise any issue as to the wrongful cancellation of appellee’s 
insurance policy. This motion was denied, and the request was refused by the 
court, and two special issues were submitted to the jury on appellee’s right to 
recover damages for the wrongful cancellation of his insurance policy; the jury 
solved these special issues in favor of appellee. On these issues the jury found: 
(1) That appellee, or another acting for him, tendered to appellant at its office in 
Houston, or to an agent authorized to accept such money, the money due, and 
made such tender prior to October 1, 1929; (2) that James Wilson has been sus- 
pended as a member of appellant’s order since October 1, 1929; a third question 
as to the amount of damages sustained by appellee was submitted and answered 
by the jury in the sum of $875. 

Numerous errors are assigned by appellant, but there are only two necessary 
to be discussed, under the disposition we make of this case. These issues are: 
First, in reference to an attempted appeal from an order overruling appellant's 
plea of privilege to be sued in Harris county, the domicile of the Grand Lodge; 
second, in reference to whether the court erred in refusing appellant’s requested 
peremptory instruction. 

[1, 2] It appears from a bill of exception in the record that appellant’s plea 
of privilege was heard on the 9th day of June, 1930, and that the court overruled 
such plea, to which action appellant duly excepted. There is no judgment or 
order in the record before this court, showing the order or judgment, on this 
plea of privilege. The trial was in November, 1930, and a motion at that time 
was filed by appellant praying that the court reconsider and set aside its order 
overruling the plea of privilege, which motion was overruled by the court and 
exception duly taken. We know judicially that the term of the court at which 
the order overruling the plea of privilege was made had adjourned, and that 
the motion to reconsider the action of the court had at such former term of 
court was made at a subsequent term, and hence cannot be considered for any 
purpose, for the judgment had then become final and not subject to review, by 
the character of motion filed. We cannot consider any judgment or order of a 
court unless the judgment or order complained of appears in the record, and 
this requirement is not satisfied by the mention of the existence of such order 


in a bill of exception. Appellant’s contention in reference to its plea of privilege 
is overruled. 


[3] Should appellant’s requested peremptory instruction in its favor have 
been given? Appellee’s contention in reference to this issue is, and must be 
based on the theory that the sending of a postal money order to the grand secre- 
tary at Houston within the sixty-day period was a legal tender of the amount 
of the dues, and should have been accepted by such secretary, and that his 
declining to accept same in no way prejudiced the right of appellee as to member- 
ship in the lodge, or as to his policy of insurance. If this contention be correct, 
then there was evidence to support the findings of the jury. The question at 
issue then is presented in this form: Was the secretary of the Grand Lodge 
acting in the performance of his duty, under appellant’s constitution and by-laws, 
when he returned the postal money order to Overby and refused to accept 
same in payment of appellee’s quarterly dues? It appears that this money order 
was returned in time for Overby to have made the payment to the local secretary 
through the United States mail at Sherman, Tex., within the sixty-day period. 
Overby knew that the local secretary of the Sherman lodge was the only one 
authorized by the constitution and by-laws of the order to receive such payment 
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when he sent the money order to the grand secretary. The grand secretary is 
charged with the performance of his duties under the constitution and by-laws of 
the order he represents. A portion of this money was to be retained by the local 
lodge, and hence the reason for the law of the lodge, as to whom such payment 
should be made, is clearly made to appear, and must be recognized as reasonable 
and just, and binding on each member in the matter of making payment of his 
dues. It necessarily follows that the grand secretary was in the rightful per- 
formance of his official duty, when he declined to accept the money order and 
returned it to the sender with instruction to pay it to the local secretary. This, 
Overby, the agent of appellee in making such payment, declined to do, and no 
payment of the delinquent dues was made within the sixty-day period. Thus, 
under appellee’s theory and testimony in this case, appellee became legally auto- 
matically suspended on October 1, 1929, and his insurance policy thereby canceled. 

Under appellant’s testimony and theory of the case, appellee never was sus- 
pended, and his insurance policy is to-day in full force. If either appellant’s or 
appellee’s theory be accepted, the result is fatal to appellee’s cause of action. 
We therefore hold that there was no issue made by the evidence to submit to 
the jury as to the wrongful cancellation of appellee’s policy, and that the trial 
court erred in refusing the requested peremptory instruction. 

It follows, from what has been said, that it is the duty of this court to reverse 
the judgment of the lower court and here render judgment in favor of appellant 
that appellee take nothing by his suit, and it is so ordered. 

Reversed and rendered. 


LOGAN v. TEXAS MUT. LIFE INS. CO. Motion No. 10251; No. 1561—5899. 
Commission of Appeals of Texas, Section A. Oct. 13, 1932. 
53 Southwestern Reporter (2d) 299. 
1. INSURANCE. 

Statute requiring policy to be accompanied by application held inapplicable 
to life policy issued after December 31, 1909 (Rev. St. 1925, art. 5049). 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

2. INSURANCE. 

In action on insurance certificate against nonprofit mutual relief association 
organized without capital stock, that. association allegedly violated charter by 
making profit for president hAeld not to make applicable to association statute 
pertaining to life insurance companies (Rev. St. 1925, arts. 4732, 4736). 

Such association not being governed by such statute, fact that asso- 
ciation violated its charter in such respect did not render such statutes 
applicable, since plaintiff would have no interest in matter, and state 
would ordinarily be only partly concerned. 

(For other cases, see Insurance, Dec. Dig. § 52.) 


3. INSURANCE. 

In action on insurance certificate issued by nonprofit mutual relief associa- 
tion organized without capital stock, record held insufficient to raise issue whether 
association was conducted for president’s profit, as regards applicability of 
_” regulating life insurance companies generally (Rev. St. 1925, arts. 4732, 
4736). 

(For other cases, see Insurance, Dec. Dig. § 52.) 
is Certified Questions from Court of Civil Appeals of Tenth Supreme Judicial 

istrict. 

On motion for rehearing. 

Motion overruled. 

For former opinion, sec 51 S.W.(2d) 288. 

James P. Alexander and W. R. Poage, both of Waco, for appellant. 

Richey & Sheehy, of Waco, for appellee. 

Critz, J. 

Appellant calls our attention to the fact that we erroneously stated in our 
original opinion that appellee was incorporated in 1895, when the record shows 
that it was incorporated in 1905. We acknowledge the error. It is immaterial. 

[1] Appellant contends that under the provisions of article 5049, R. C. S. 
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1925, the application for the policy here sued on was not admissible in evidence, 
because not attached to the policy. This contention is overruled. It is settled 
that article 5049 has no application to life insurance policies issued after De- 
cember 31, 1909. American National Ins. Co. v. Welsh (Tex. Com. App.) 22 
S.W.(2d) 1063; First Texas Prudential Ins. Co. v. Pedigo (Tex. Com. App.) 50 
S.W.(2d) 1091. 

[2] Appellant contends that appellee should be governed by articles 4732 
and 4736, R. C. S. 1925, because it is so conducted as to make a profit for O. B. 
Parot, its president and general manager. As shown | by our original opinion, 
appellee is incorporated as a mutual relief association, and not for profit, and it 
shall have no capital stock.” If it violates its charter by making a profit for its 
president and general manager, the state would ordinarily be the only party 
concerned. Certainly the appellant would have no interest in the matter. 

[3] Also in regard to the issue of profit the record shows that a certain 
amount ‘is annually paid into appellee’s expense fund. O. B. Parot conducts its 
affairs under an agreement with the board of directors by the terms of which all 
expenses of operation, other than his services, are first paid out of the above 
expense fund, and he receives the balance remaining in payment for his services, 
The record does not show what appellee’s annual expenses are, nor the amount 
paid to Parot. Furthermore, it 1s not shown what would be a reasonable com- 
pensation for Parot’s services. Such a record is not legally sufficient to raise the 
issue as to whether this association is being conducted for Parot’s profit. 

Finally, should we treat appellee as a life insurance company governed by all 
the provisions of articles 4732 and 4736, R. C. S. 1925, still the questions certified 
by the Court of Civil Appeals in this case should stand answered as recom- 
mended in our original opinion, because, as shown by the undisputed record in 
this case, there never was a contract of insurance between Mrs. Logan, deceased, 
the named, insured, and appellee, the named insurer, for any statute to apply to. 
This matter has been fully discussed in our original opinion and we still adhere 
to that holding. 

We have given this case unusual consideration both on original submission 
and on rehearing, and in our opinion it has been correctly decided. We there- 
fore recommend that appellant’s motion for rehearing be in all things overruled, 


ESTELLE UNDERTAKING CO. v. GRAND 
LODGE COLORED KNIGHTS OF 
PYTHIAS OF TEXAS. 

No. 1267. 

Court of Civil Appeals of Texas. Waco. 
Sept. 15, 1932. 

Rehearing Denied Oct. 20, 1932. 

53 Southwestern Reporter (2d) 316. 

1. INSURANCE. 

On death of insured under policy issued by fraternal benefit society, named 
beneficiaries have vested interest. 

(For other cases, see Insurance, Dec. Dig. § 783.) 

2. INSURANCE. 

After death of insured under policy of insurance issued by fraternal benefit 
society, named beneficiaries may assign interest. 

(For other cases, see Insurance, Dec. Dig. § 79714.) 

5. INSURANCE. 

Where beneficiaries under policy issued by fraternal benefit society, after 
insured’s death, assigned portion of proceeds, insurer, on paying entire proceeds 
to beneficiaries with knowledge of assignment, held liable to assignee. 

(For other cases, see Insurance, Dec. Dig. § 797%.) 

Appeal from McLennan County Court; Kyle Vick, Judge. 

Suit by the Estelle Undertaking Company against the Grand Lodge Colored 


Knights of Pythias of Texas. Judgment in favor of the defendant, and the plain- 
tiff appeals. 


Reversed, and judgment rendered for the plaintiff. 
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R. D. Evans, of Waco, for appellant. 

Allen McDonnell, of Waco, for appellee. 

Barcus, J. . 

This suit originated in the justice court. On appeal to the county court same 
was tried to the court without a jury. The material facts are uncontroverted. 
Appellee issued a policy of insurance to Palmer Stamps for $500 payable to his 
five children who were named as beneficiaries. Palmer Stamps died February 
10, 1930. On February 11, 1930, the children named as beneficiaries in said in- 
surance policy in writing assigned and transferred to appellant $192.50 of the 
amount due them therein from appellee, which assignment was promptly filed 
with appellee, and the named beneficiaries directed appellee to pay said amount 
to appellant. Appellee refused to pay the $192.50 to appellant, but instead thereof 
on March 3, 1930, paid the entire $500 due under the policy to the five named 
beneficaries, giving each of them $100. Appellant instituted this suit against ap- 
pellee to recover said $192.50. The trial court entered judgment denying appellant 
any recovery. 8. , 

' Appellee is a fraternal benefit society and the policy of insurance provides 
that all of the by-laws of the organization shall be a part of said policy. Section 
2, article 11, of the by-laws of appellee, provides: “That no subordinate lodge nor 
any member thereof nor the beneficiary of any member, shall make, execute and 
deliver any power of attorney directing proceeds, or any portion thereof, of any 
policy of insurance to be paid to any person, firm or corporation.” ; 

The trial court held that, under and by virtue of said by-laws, the assignment 
made by the beneficiaries named in the policy to appellant was absolutely void 
and had no binding force or effect upon appellee. The sole question involved in 
this appeal is, whether the named beneficiaries in the policy had the right or 
power to assign a portion of the amount due them thereon after the death of 
Palmer Stamps prior to to the time same was paid to them by the insurance 
company. If the above-quoted portion of the by-laws is an absolute prohibition 
against the beneficiaries transferring or assigning any part of, the money due 
them under said policy of insurance, and, if so, if same is a valid and legal pro- 
hibition, then the judgment of the trial court should be affirmed; otherwise it 
should be reversed and rendered. 

[1-3] The law is well settled that, upon the death of the insured, the named 
beneficiaries have a vested interest in the policy. 45 C. J. 165, and authorities 
there cited. It is also well settled that, after the death of the insured, the named 
beneficiaries may assign their interest. 45 C. J. 68; American Ins. Union v. Al- 
len (Tex. Civ. App.) 192 S. W. 1087. The question, therefore, is, whether the 
quoted portion of the by-laws prohibits the named beneficiaries under said well- 
settled principles of law from assigning their interest in said policy after the 
death of the insured. If appellee’s construction of the quoted by-laws is correct, 
then we think same is void and has no binding force or effect because it violates 
sections 19 and 16 of article 1 of the state Constitution, and ‘section 10, article 1 
of the Constitution of the United States in that it deprived the named benefi- 
ciaries of their property without due process of law by preventing them from 
disposing of or selling their vested interest in said matured insurance policy. 
9 Tex. Jur. 520 and 541. The law in this state is well settled both by statute and 
the opinions of our courts that a nonnegotiable instrument may be transferred or 
assigned. Revised Statutes, article 569; 6 Tex. Jur. 679; 5 Tex. Jur. 22; Sands 
vy. Curfman (Tex. Civ. App.) 177 S. W. 161; Carter v. Eames, 44 Tex. 544. One 
of the cardinal principles of our law as contained in our state and Federal Consti- 
tutions is that parties have the right to make any and all kinds of contracts for 
lawful purposes relative to their property, and no legislative body or fraternal! 
order can pass a law that will prevent parties from selling or disposing of their 
property. Parties have a right to contract with relation to their property as they 
see fit, provided said contracts are not illegal or do not contravene public policy. 
10 Tex. Jur. 16; St. Louis Southwestern Ry. Co. of Texas v. Griffin, 106 Tex. 
477, 171 S. W. 703, L. R. A. 1917B, 1108; St. Louis, B. & M. Ry. Co. v. Booker 
(Tex. Civ. App.) 5 S.W.(2d) 856 (error refused) ; Curlee v. Walker, 112 Tex. 
40, 244 S. W. 497. 


We recognize the rule that a spendthrift trust estate can be created and a 


a-n 
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fund be placed in the hands of a designated trustee to be used, controlled, and 
spent as provided by the creator of the spendthrift trust estate. In our opinion, 
however, the quoted by-law does not create such an estate. 

[4, 5] We think the title and fee-simple ownership to the money due under 
the policy became vested in the named beneficiaries immediately upon the death 
of the insured, and, if this be true, then any provision contained in the insurance 
policy which undertook to limit the power of the named beneficiaries to assign 
any portion of said funds after the title became vested in them, was illegal and 
unenforceable. Bouldin v. Miller, 87 Tex. 359, 28 S. W. 940; Diamond v. Rotan, 
58 Tex. Civ. App. 263, 124 S. W. 196; Laval v. Staffel, 64 Tex. 371. Although 
the policy by virtue of the quoted by-law was payable alone and only to said 
named beneficiaries, it did not, under the authorities herein cited, prevent them 
from assigning any portion thereof to appellant after it had matured. Since the 
transfer and assignment of the $192.50 to appellant was in writing, properly sign- 
ed and acknowledged by the named beneficiaries, and gave appellant a power of 
attorney to collect said sum from appellee and authorized appellee to charge 
same against them, the named beneficiaries, or deduct same from the amount to 
be paid them under said policy, and since said assignment was filed with appellee 
and it had actual knowledge thereof at the time it paid the money to the named 
beneficiaries, said payment to the beneficiaries did not discharge appellee from 
its duty and obligation to pay appellant said $192.50. 

The facts being without dispute and having been fully developed, the judg- 
ment of the trial court is reversed, and judgment is here rendered in favor of 
appellant against appellee for $192.50, with interest from March 3, 1930, the date 
the company paid said money to the named beneficiaries, at the rate of 6 per cent 
per annum, together with all costs of this and the trial courts. 
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FIRE 


MONTGOMERY, Superintendent of Banks, v. HART. 5 Div. 120. 
Supreme Court of Alabama. Oct. 27, 1932. 
144 Southern Reporter 101. 
1, INSURANCE. | 

Policy of fire insurance is personal contract between insurer and insured, 
and where different persons have different interests in property, insurance by one 
in his own right does not, in absence of contract, inure to benefit of another. 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 

2. INSURANCE. : ; 

Delivery of fire policy invested mortgagee with equitable title thereto, though 
no written assignment accompanied delivery. 

(For other cases, see Insurance, Dec. Dig. § 208.) 

3. INSURANCE. : 

Absent contract to contrary, assignment to mortgagee, of fire policy, need not 
be in writing. 

(For other cases, see Insurance, Dec. Dig. § 208.) 

4. INSURANCE. : 

Mortgagee claiming, in garnishment, proceeds of fire policy, had burden of 
showing mortgagor was required to insure property as part consideration for 
loan that property was insured, and policy was delivered to mortgagee before 
fire (Code 1923, § 8079). 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

6. INSURANCE. ; ; 

Mortgagor’s agreement to insure property held sufficient consideration for his 
purchase of fire policy and delivery and parol assignment thereof to mortgagee 
(Code 1923, § 8079). 

(For other cases, see Insurance, Dec. Dig. § 210.) 


Appeal from Circuit Court, Tallapoosa County; W. B. Bowling, Judge. 

Garnishment suit by H. H. Montgomery, as Superintendent of Banks, liqui- 
dating the Bank of Camp Hill, against C. E. Wood and Marvin Wood, and claim 
by R. L. Hart. From a judgment for claimant, plaintiff appeals. Transferred 
from Court of Appeals. 

Affirmed. 

Albert Hooton, of Dadeville, for appellant. 

James W. Strother, of Dadeville, for appellee. 

Tuomas, J. 


The suit was upon a note with writ of garnishment in aid thereof, to the 
United States Fire Insurance Company. 


There was answer of said garnishee of the indebtedness or liability only for 
the amount of the policy insuring the building of one of the defendants that had 
been destroyed by fire, suggesting a mortgagee as claimant of that sum by virtue 
of contract. That mortgagee, after notice, duly propounds his claim to the insur- 
ance moneys due under the policy. 


There were many grounds of demurrer challenging the claim and the amend- 
ed claim of said mortgagee. The important grounds were: That it is shown on 
“the face of that pleading that claimant had no interest in or right to the funds 

that have been garnished; that said claim fails to show that the policy of insur- 

ance by which the funds involved in this suit were paid into court was assigned 
to claimant, or that it was made payable to him as mortgagee, as his interest ap- 
peared under such instrument. 


[1] The policy of fire insurance was and is a personal contract between the 
insurer and the insured, and not a contract in the sense that runs with the prop- 
erty [26 C. J. p. 17, § 1; p. 434, § 581]; and where different persons have different 
interests in the property, insurance taken by one in his own right and interest 
does not, in the absence of contract, express or implied, inure to the benefit of 
another of such persons. Shadgett v. Phillips & Crew Company, 131 Ala. 478, 
483, 31 So. 20, 56 L. R. A. 461, 90 Am. St. Rep. 95; Miles v. Miles, 211 Ala. 26, 
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99 So. 187; Houston Canning Co. v. Virginia Can Co., 211 Ala. 232, 100 So. 104 
35 A. L. R. 912; Bell v. Barefield, 219 Ala. 319, 122 So. 318, 35 A. L. R. 40. : 

The evidence is without dispute that claimant Hart, as mortgagee, held the 
mortgage, note securing the same, and the policy of insurance for $500, ever since 
the same were executed and delivered to him as mortgagee and security of the 
loan; that it was all one contract, and that the note and mortgage have not been 
paid, and that a sum in excess of the amount of the insurance is still due and 
unpaid; that this transaction of loan and security and possession of the policy 
antedated the destruction of the property by fire and the issue of the garnish. 
ment. 


[2, 3] There was an express contract between the mortgagor and the mort- 
gagee that the former would support the security by the insurance in question, 
The delivery of the note and mortgage and the subsequent delivery of the insur- 
ance before the fire were an execution of that contract. There being no legal 
impediment to such contract, the delivery of the insurance invested the mortgagee 
with the equitable title thereto, though there was no written assignment accom- 
panying the delivery. It is not controverted between Wood and Hart that such 
was the contract and the execution thereof. In the absence of contract provisions 
to the contrary, such assignment of insurance need not be in writing; a parol as- 
signment of insurance is held sufficient by the general authorities. 26 C. J. p. 
447, §§ 599, 600; p. 133, § 156. See Cosmopolitan Fire Ins. Co. v. Gingold, 3 Ala. 
App. 537, 544, 57 So. 266; Greene v. Republic Fire Ins. Co., 84 N. Y. 572; Vande- 
graaff v. Medlock, 3 Port. 389, 29 Am. Dec. 256. Though the policy of insurance 
and the note and mortgage are independent contracts, in a sense, both the wit- 
nesses testify that the agreement was for the insurance, in the first instance to 
support the mortgage; thus this case is differentiated from Vandegraaff vy. Med- 
lock, supra. 


The suit was brought and garnishment served on J. H. Rodgers on January 
2, 1930, the date of the fire. The note and mortgage were of date of March 3, 
1928, and the policy bore the date of January 18, 1929. According to the undis- 
puted evidence the note, mortgage, and policy were respectively drawn and issued 
by J. H. Rodgers, the agent of the insurance company. 

[4] There is conflict in the evidence as to when the insurance was actually 
delivered to Hart; there is no conflict that in the original transaction entering 
into the loan and mortgage, the mortgagee required the mortgagor to “keep the 
property insured”; there is no conflict in the evidence that the agent of the in- 
surance company took the acknowledgment of the mortgagor and subsequently 
issued the insurance policy in question, and that it was delivered to Hart before 
the fire; there is no conflict in the evidence that insurance required and agreed 
upon by the parties before the loan was consummated and as a part of that con- 
sideration. The evidence on these questions was a sufficient discharge of the bur- 
den of proof by the claimant, though the policy was executed (or bore date) and 
delivered at a subsequent date to that of the note and mortgage, and before the 
fire. 


[5] The original agreement and promise, or mutual assent of the parties, was 
a sufficient consideration to support the parol assignment [Moore v. Williamson, 
213 Ala. 274, 104 So. 645, 42 A. L. R. 981] that was shown to be made before the 
fire and before the garnishment. Central Bank & Trust Co. v. Alabama Broom 
& Mattress Co. 204 Ala. 410, 85 So. 738, and authorities. The promise was suff-. 
cient consideration on which to rest the delivery. Christie v. Dyer, 205 Ala. 572, 
88 So. 668. Until that delivery of insurance the contract was executory in respects 
to the insurance and here pertinent. The true consideration may be shown by 
parol, except only the character thereof may not be changed. Moore v. William- 
son, supra; Adler v. Miller, 218 Ala. 674, 120 So. 153. In May v. Robinson, 221 
Ala. 570, 572, 130 So. 81, 82, it was said: “It must be regarded as the settled law of 
this state that so long as a contract is executory, the parties are at liberty to mo- 
dify it at pleasure. No new consideration is required. Mutual assent is suff- 
cient. The power to make a contract is the power to rescind or modify it in such 
case. Moore v. Williamson, 213 Ala. 274, 104 So. 645, 42 A. L. R. 981, Note 987; 
Gray & Sons v. Satuloff Bros., 213 Ala. 526, 105 So. 666.” See, also, Bond Bros. 
v. Kay, 223 Ala. 431, 136 So. 817. 
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[6] We are therefore of opinion that the original promise and agreement for 
the insurance were sufficient consideration for its subsequent purchase by the 
mortgagor, and its delivery and parol assignment to the mortgagee. 

The claimant Hart, among other things, testified: 

“I have held that mortgage ever since it was executed and also the policy of 
insurance until it came into court. That mortgage has never been paid. There is 
more than $500.00 still due on the mortgage. 

“Q. Now when Mr. Wood was negotiating with you for that loan and the 
execution of that mortgage, state what was said between you, if anything, with 
reference to insuring the property? A. I told him I would loan him the money 
if he would keep the property insured and he said he would. * * * 

“I did not examine the policy at the time it was delivered to me to see if the 
loss payable clause was attached making it payable to me. I did not know prior 
to the time of the fire that the loss payable clause was not attached to it. When 
I got the paper I put it with my other papers, in my safe with other papers, and 
it remained there until the fire occurred; I made no examination of it.” 

On cross-examination: “I learned that there was no loss payable clause in it 
after the fire, and I had held the policy at that time ever since I took the papers; 
I don’t know about that one but I held the policy ever since I had taken the pa- 
per. No, I didn’t examine the mortgage to see if there was any provision for 
Mr. Wood to keep up the insurance on the property; I didn’t do that either.” 

And defendant Wood testified: 

“I live in Camp Hill, and I lived there and owned some property there on 
the 18th of January, 1930. I executed this paper here handed to me and that is 
my signature appearing thereto and that of my wife, Marvin Wood, also appears 
on this mortgage. I know something about this policy of insurance dated Jan- 
uary 18, 1929, expiring January 18, 1930, issued by the United States Fire Insur- 
ance Company of New York to C. E. Wood, by J. H. Rodgers, Agent; I had Mr. 
Rodgers issue it; that was done in Camp Hill; I applied to Mr. Rodgers as agent 
of the company for the insurance, and Mr. Rodgers wrote the policy. * * * 

“Mr. Rodgers also wrote the mortgage that I have been asked about. He also 
wrote the insurance policy and I told him that I wanted the insurance policy 
made payable in case of fire to Mr. R. L. Hart of Opelika, and also wanted to 
take the policy to him when I got the mortgage. Mr. Rodgers delivered to me the 
mortgage and the insurance papers. * * * 

“My wife and I executed the mortgage before Mr. Rodgers as an officer, 
and Mr. Rodgers took the acknowledgment, and he delivered the mortgage and 
the policy at the same time. I carried the mortgage and the policy to Opelika to 
R. L. Hart; I carried each of them and both of them at the same time, all the 
same transaction. The property described in this policy was destroyed by fire on 
January 2, 1930; that was January a year ago.” 

The suggestion of claim by the third party—the insurance company—under 
the statute, section 8079, Code, and the money in controversy deposited in court, 
are disposed of on principles recognized in courts of law and equity in respect to 
the right of recovery of money. McDonald v. McDonald, 212 Ala. 137, 102 So. 
38, 36 A. L. R. 761; Cloud v. Dean, 212 Ala. 305, 102 So. 437; Phillips v. Sipsey 
Coal Mining Co., 218 Ala. 296, 307, 118 So. 513; Sovereign Camp, W. O. W. v. 
Partridge, 221 Ala. 75, 127 So. 505; Finn v. Missouri State Life Insurance Com- 
pany, 222 Ala. 413, 132 So. 632. 

When the pleading and proof are considered, the equitable title was in the 
claimant-mortgagee, and the judgment pursuant thereto is affirmed. 

Affirmed. 

Anderson, C. J., and Brown and Knight, JJ., concur. 


AMERICAN INS. CO. v. PORTER. 6 Div. 333. 
Court of Appeals of Alabama. Nov. 1, 1932. 


144 Southern Reporter 129. 
1. INSURANCE. 
Provision in fire policy requiring written proof of loss is binding unless 
waived by officer or agent with power to bind insurer. 


(For other cases, see Insurance, Dec. Dig. § 536.) 





362 The Insurance Law Joutnal, Vol. 80 [Feb., 1933 


2. INSURANCE. 


Fire insurance agent authorized only to solicit and take applications for 
insurance, receive premiums, and deliver policies, has no authority to waive fail- 
ure to file proof of loss required by policy. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

3. INSURANCE. 


Fire insurance agent authorized to solicit applications for insurance and to 
countersign and issue policies must be considered general agent as respects power 
to waive proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

4. INSURANCE. ; 

Where fire policy was not valid until countersigned by agent, he was general 
agent with power to waive written notice of loss. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

5. INSURANCE. : ' 

Whether agent of fire insurance company, authorized to countersign policies, 
had power to waive written proof of loss, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

6. INSURANCE. 

Whether agent of fire insurance company waived written proof of loss held 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

7. INSURANCE. - 


Whether insured informed fire insurance agent with power to countersign 
policies that insured owned only one-twelfth interest in insured property held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

8. INSURANCE. 


That insured did not own entire property insured against fire would not work 
forfeiture as to interest actually owned, where, before policy issued, insured 
informed agent with power to countersign policies of condition of title. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

9. INSURANCE. 

Where insured procured fire insurance to protect only his interest in property, 
recovery by him could not exceed three-fourths of value of his interest. 

(For other cases, see Insurance, Dec. Dig. § 503.) 

10. INSURANCE. / 

Burden rests upon insured who procures fire insurance to protect only his 
interest in property to prove such interest and value thereof. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

11. INSURANCE. ; 

Insured who fails to prove extent and value of his interest in property 
insured against fire is limited to nominal damages, where policy covered only 
insured’s partial interest. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from Circuit Court, Lamar County; Ernest Lacy, Judge. 

Action on a policy of fire insurance by Clyde Porter against the American 


Insurance Company. From a judgment for plaintiff, defendant appeals. 
Reversed and remanded. 


Charge 2, refused to defendant, is as follows: “I charge you, gentlemen, if 


you believe the evidence in this case you cannot find a verdict for plaintiff for an 
amount exceeding a nominal sum such as 1 cent or ore dollar.” 


Coleman, Spain, Stewart & Davies, of Birmingham, and Oliver E. Young, of 
Vernon, for appellant. 


R. G. Redden and J. C. Milner, both of Vernon, for appellee. 
SAMForpD, J. 


Plaintiff, in the court below, sought to recover of the defendant, in the court 
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below, for the loss of a dwelling house and household and kitchen furniture, 
covered by the insurance policy dated September 28, 1928, and which was destroyed 
py fire on September 2, 1929. Plaintiff offered evidence to show that the property 
destroyed by fire was insured by a policy of the defendant and that the personal 
household goods were owned by the plaintiff; that the house destroyed originally 
was owned by his father; that plaintiff was an heir at law of his father, and that 
there were twelve other children who also were heirs; that the property destroyed 
kad been set aside to the two minor children. Evidence further tended to show that 
plaintiff was guardian for the two minor children, and that at the time of the 
issuance of the policy he was preparing to move into the house and the children 
were making their home with him. It is also made to appear that Hankins, the 
agent of defendant, solicited this policy of insurance from plaintiff, took his ap- 
plication therefor, sent it to the company in some foreign state, that the policy 
was returned to Hankins, signed by the proper officers of the company, but not 
to be binding until countersigned by Hankins, the agent, at Vernon, Ala., who 
countersigned same, delivered it to plaintiff, and collected the premium. Plaintiff 
testified that he informed Hankins as to the exact status of the title and of his 
interest therein. Hankins testified that: “Mr. Porter told me at the time I took 
the application it was his father’s old homestead and I understood he had bought 
the interest of all the heirs over twenty-one years old and that he had been made 
guardian of the minor heirs.” 

Plaintiff introduced the policy of insurance on which suit was instituted, which 
said policy, among other provisions, provided that all claims for any loss or dam- 
age shall be forfeited for failure to furnish proof of such loss. The policy also 
provides that within fifteen days the insured should give written notice to the 
home office or the Southern Farm Department office of the fire, and within sixty 
days from the date of the loss render to the office or offices named above a sworn 
and signed account of the loss. 


Defendant’s evidence showed that written notice of the loss as provided in 
and by the terms of the policy had never been given to the company and that 
sworn proof of loss had not been filed with the company at any time. Plaintiff 
offered testimony tending to prove that on the day after the fire, he had notified 
Hankins, the agent of defendant, at Vernon, that the house was destroyed, and 
that Hankins had told him that was all that was necessary as to notice and that 
he (Hankins) would attend to it. 

[1] There can be no doubt that the provision in the policy requiring a writ- 
ten proof of loss is valid and binding upon plaintiff, unless waived by an officer 
or agent of the company having authority to bind the company by such waiver. 
26 Corpus Juris, 367 (469). 

[2] It is equally clear that an agent who is authorized only to solicit and 
take applications for insurance, receive premiums, deliver the policy after it has 
been signed and issued by the proper officers; has no authority to waive a breach 
for failure to file proof of loss, where that clause is in the policy. London & 
L. Ins. Co. v. McWilliams, 215 Ala. 481, 110 So. 909. 

[3] It is, however, the law that an agent of a fire insurance company, author- 
ized to solicit applications for insurance and to countersign and issue policies en- 
trusted to him for that purpose, must be regarded quoad hoc as a general agent 
of the company. Sun Ins. Office of London v. MitcHell, 186 Ala. 420, 65 So. 143; 
American Ins. Co., etc., v. Moore, 24 Ala. App. 518, 137 So. 778; Id., 223 Ala. 
625, 137 So. 780. 

[4] In the instant case Hankins was more than a soliciting agent. The policy 
was not valid and binding until countersigned by him. He was not a mere deliver- 
ing agent, but was clothed with a discretion in the making of the contract. He 
must, therefore, be held to be a general agent of the company in dealing with 
the clause requiring written notice of the loss. The facts of this case are almost 
identical with the facts in the Moore Case, supra, where this court held the 
company to a like waiver and on certiorari the Supreme Court denied the writ. 

[5, 6] The court charged the jury that it was a question for them to say 
whether Hankins was such an agent as had authority to waive written proof of 
loss and as to whether this was done. In this ruling the court did not commit 
teversible error. Syndicate Ins. Co. v. Catchings, 104 Ala. 176, 16 So. 46. The 
clause in the policy requiring notice and proof of loss was binding on plaintiff 
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unless waived. Was it waived by one having authority? This question was prop- 
erly submitted to the jury. 

[7-11] Another clause in the policy sued on warranted that the insured was 
the sole owner of the property. It developed on the trial that the plaintiff was 
not the sole owner of the insured house, but was an heir in possession with an 
undivided one-twelfth interest therein. Plaintiff testified that he informed Hankins, 
the agent, of the condition of the title. Hankins testified tha he did not. This 
was a question of fact for the jury. The plaintiff had an insurable interest in 
the property, to the extent of such interest, and if he informed the agent of 
the condition of the title at the time of the taking out of the insurance, the 
fact that he did not own the entire property would not work a forfeiture 
as to his interest. The evidence tends to show that plaintiff in making the contract 
of insurance was acting solely in his own interest and there is no evidence tending 
to show that he was in any sense acting for his brothers and sisters who owned 
eleven-twelfths of the property. Plaintiff was, therefore, in any event only entitied 
under the policy to recover three-fourths of the value of his interest in the prop- 
erty destroyed, and the burden rested on him to show the value of his interest in 
the property destroyed, and if he does not carry this burden his recovery can be 
for nominal damages only. A®tna Fire Ins. Co. v. Kennedy, 161 Ala. 600, 50 So, 
73, 135 Am. St. Rep. 160; 26 Corpus Juris, 518 (729) 6. The evidence from which 
to ascertain the exact amount of plaintiff’s interest, and therefore under the ruling 
in the Kennedy Case, supra, the court erred in refusing to give at the request of 
defendant charge 2. 

The judgment is reversed, and the cause is remanded. 

Reversed and remanded. 


SUSSEX FIRE INS. CO. v. BARTON. 6 Div. 151. 
Supreme Court of Alabama. Nov. 10, 1932. 
144 Southern Reporter 439. 
1. INSURANCE. 


Insured, suing on fire policy and claiming gross sum for storehouse, mer- 
chandise, and fixtures, might recover thereon, notwithstanding alleged breach of 
iron-safe clause limited to merchandise (Code 1923, § 9531). 


Although iron-safe clause was admittedly limited to stock of mer- 
ehandise and did not extend to storehouse or store furniture and fixtures 
which, with merchandise, were insured in gross sum, it was contended 
that count of complaint must be construed as action on entire, indivis- 
ible contract, and that breach of iron-safe clause went to entire cause 
of action. 

(For other cases, see Insurance, Dec. Dig. § 335[5].) 

2. INSURANCE. 

In action of fire policy covering storehouse, merchandise, and fixtures, count 
in code form sield proper; contract, although divisible, being one (Code 1923, § 
9531). 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

3. INSURANCE. 

Where one count claimed gross sum for storehouse, merchandise, and fix- 
tures, another count, merely elaborating first count by stating amount of insur- 
ance allotted to each item or class of property insured against fire, held good 
against demurrer (Code 1923, § 9531). 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

4. INSURANCE. 

Iron-safe clause in fire policy Aeld valid and should be given intended effect. 

Clause in question provided in part that insured would keep inven- 
tory and books, showing record of business transacted, securely locked 
in fireproof safe at night, or in some place not exposed to a fire which 
would destroy insured property. 


(For other cases, see Insurance, Dec. Dig. § 335[1].) 
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5. INSURANCE. snl. ae ‘ 

When relied on for forfeiture, provisions similar to iron-safe clauses of fire 
policies should be construed favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. ear 

“Last preceding inventory” within iron-safe clause meant inventory taken 
within 12 months before issuance of fire policy. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 

7. INSURANCE. se, 2 

Any stipulation making iron-safe clause applicable to inventory taken earlier 
than 12 months preceding date of fire policy should be unambiguous. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 

8. INSURANCE. & 

Iron-safe clause held not breached by nonproduction of inventory or books; 
no inventory being taken within 12 months before issuance of fire policy, and 
property being destroyed within 30 days thereafter. 

Iron-safe clause required insured to take complete inventory of stock 

on hand at least once in each calendar year and provided that, unless 

inventory had been taken within 12 months before date of policy, one 

should be taken within 30 days of issuance of such policy. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 

9, INSURANCE. 7 

Iron-safe clause held not breached by nonproduction of inventory allegedly 
taken nearly 2 years before date of fire policy, and books showing transactions 
thereafter. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 

10. INSURANCE. 

Invoice of small stock added to merchandise on hand within 12 months be- 
fore date of fire policy Aeld not as matter of law complete itemized inventory 
contemplated by iron-safe clause. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 

Il. INSURANCE. : 

Evidence held insufficient to show that person adjusting fire loss was author- 
ized to adjust loss either by insurer or by one authorized to name adjuster. 

(For other cases, see Insurance, Dec. Dig. § 76.) 

12. INSURANCE. 

_ Insurer relying on forfeiture of fire policy because of alleged breach of iron- 
safe clause and insured’s willful burning of property held not obligated to refund 
unearned premium. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

13. INSURANCE. 
_ Parol evidence of market value of property at time of fire held admissible 
in action on policy. 

(For other cases, see Insurance, Dec. Dig. § 660.) 

14. INSURANCE. 
Market value of property at time of fire is measure of recovery on policy. 
(For other cases, see Insurance, Dec. Dig. § 499.) 

15. INSURANCE. 

_Inventory and books, if kept and produced under iron-safe clause of fire 
policy, are not conclusive respecting loss. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

17. INSURANCE. 

Weight of testimony concerning value of merchandise destroyed by fire 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from Circuit Court, Winston County; Norman Gunn, Special Judge. 
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Action on a policy of fire insurance by C. H. Barton, doing business as ¢. 
H. Barton Mercantile Company, against the Sussex Fire Insurance Company. 
From a judgmerit for plaintiff, defendant appeals. : 

Reversed and remanded. 

Coleman, Spain, Stewart & Davies, of Birmingham, for appellant. 

Davis & Curtis, of Jasper, for appellee. 

Bouin, J. 

The action is on a policy of fire insurance. A storehouse, stock of merchan- 
dise, and store furniture and fixtures were insured in the gross sum of $3,500, 
The insurance on the house was $1,000, on the stock of merchandise $2,000, and 
on the furniture and fixtures $500. 

Count 1 of the complaint was in code form, claiming the gross sum for a 
total loss of the insured property by fire. 

[1] Defendant presented certain special pleas setting up breaches of the 
iron-safe clause as a full answer to the complaint. Admittedly the iron-safe 
clause is limited to the stock of merchandise, but the theory of these pleas is 
that count 1 must be construed as an action on an entire, indivisible contract, 
and a breach of same goes to the entire cause of action. 

[2] This quuestion was ruled differently in Globe & Rutgers Fire Ins. Co. y, 
Pappas, 219 Ala. 333, 122 So. 346. Though divisible, and a recovery allowable for 
loss of house and fixtures, or either, notwithstanding a good defense as to the 
stock of merchandise, yet the contract is one, and under our system the code 
form applies. Breaches of the iron-safe clause must be limited to the stock of 
merchandise. 

In Rhode Island Ins. Co. v. Walden, 217 Ala. 510, 116 So. 693, the claims 
for the several lessees under a similar policy were presented in separate counts. 
The case merely holds the contract divisible, that each indemnity is in effect a 
separate insurance, so that special defenses applicable to one, may not be good as 
to the others. We discover no conflict between this and the Pappas Case, supra. 

[3] Count 2 of the present complaint merely elaborates count 1 by setting 
out the amount of insurance allotted to each item or class of property insured 
under the one policy. This count is good against demurrer. Code, § 9531. 

The iron-safe clause of the policy reads: 

“The following covenant and warranty is hereby made a part of this policy: 

“1. The assured will take a complete itemized inventory of stock on hand at 
least once in each calendar year and, unless such inventory has been taken within 
twelve calendar months prior to the date of this policy, one shall be taken in 
detail within 30 days of issuance of this policy, or this policy shall be null and 
void from such date, and returned. 

“2. The assured will keep a set of books, which shall clearly and plainly pre- 
sent a complete record of business transacted, including all purchases, sales and 
shipments, both for cash and credit, from date of inventory, as provided for in 
first section of this clause, and during the continuance of this policy. 

“3. The assured will keep such books and inventory, and also the last pre- 
ceding inventory, if such has been taken, securely locked in a fireproof safe at 
night, and at all times when the premises mentioned in this policy are not act- 
ually open for business; or, failing in this the assured will keep such books and 
inventories in some place not exposed to a fire which would destroy the property 
hereby insured. 

“In the event of failure to produce such set of books and inventories for the 
inspection of this Company, this policy shall become null and void, and such 
failure shall constitute a perpetual bar to any recovery thereon.” 

The policy was issued January 1, 1931, for the term of one year. 

Defendant interposed numerous pleas directed to the loss of the stock of 
goods alleging breaches of the requirement to keep and produce an inventory 
and books as stipulated. 

To these pleas plaintiff interposed replications to the effect that no inventory 
had been taken within twelve calendar months prior to the date of the policy; 
that no inventory had been taken after the issuance of the policy; that the 
property was wholly destroyed by fire within less than thirty days after the issu- 
ance of the policy; and, therefore, there was no breach in failing to safely keep 
and produce an inventory and books showing purchases and sales thereafter. 
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The — of these replications as against demurrer is much argued by 
appellant 

, [4, 5] The iron-safe clause, designed to furnish record evidence kept in due 
course of business in aid of an adjustment of the loss and to prevent fraud, is 
yalid, and to be given the effect intended by the parties. But, like provisions of 
insurance contracts are to be construed favorably to the insured when relied 
upon as ground of forfeiture. 

[6, 7] “The last preceding inventory” mentioned in paragraph (3), supra, ap- 
pearing in a one-year policy, and applied to an inventory taken before the policy 
was issued, means an inventory taken within the last twelve months, and refer- 
red to in paragraph (1). Such an existing inventory, safely kept and produced, 
excuses the taking of another within thirty days after the policy issues. Any 
stipulation that an inventory taken in former years, back of the twelve-month 
period, and that books be kept and produced following up such inventory, should 
be clear and unambiguous. Pennsylvania Fire Ins. Co. v. Malone, 217 Ala. 168, 
174, 115 So. 156, 56 A. L. R. 1075: Western Assurance Co. of Toronto v. Mc- 
Glathery, 115 Ala. 213, 224, 22 So. 104, 67 Ami. St. Rep. 26; 3 Cooley’s Briefs on 
Ins. (2d Ed.) p. 2810; Continental Insurance Co. of N. Y. v. Waugh, 60 Neb. 348, 
&3 N. W. 81. See 3 Joyce’s Law of Insurance, § 2063-1. 

Manifestly, by the express terms of the contract, the books required to be 
kept and produced, relate to business transacted after the inventory is taken. 
The two constitute the record from which the quantum and value of the stock 
may be reasonably ascertained by the adjuster with the aid of information, if 
needed, touching the system of bookkeeping employed. The application of the 
provision to books kept before the issuance of the policy and following an in- 
ventory taken within twelve months theretofore is not involved and not decided. 

[8] Where, as here, there was no inventory taken within the twelve-month 
period, and the property was destroyed by fire before the thirty-day period had 
elapsed, there was no breach for failure to produce either inventory or books 
kept before or after the issuance of the policy. The replications above mentioned 
were good answers to the pleas to which they were addressed. 

[9] For like reasons plea 25, alleging that, when the policy issued, the insured 
had in hand an inventory taken in February, 1929, nearly two years before the 
date of the policy, and a set of books showing purchases and sales, etc., there- 
after, but that they were not kept in a fireproof safe and were destroyed in the 
fire, was properly stricken on demurrer. 

Other replications sought to set up a waiver of the alleged breach of the 
iron-safe clause by the adjuster. The sufficiency of these replications, as against 
demurrer, under our decisions touching waiver and estoppel, such as Pennsyl- 
vania Fire Ins. Co. v. Malone, supra; Great American Ins. Co. v. Dover, 219 Ala. 
530, 122 So. 658, we need not decide. There was no evidence of a breach of the 
iron-safe clause. The undisputed evidence was that no inventory had been ta- 
ken since early in 1929, and that the fire occurred on January 16, 1931, less than 
thirty days after the issuance of the policy. 

[10] The taking of an invoice of a small stock purchased in 1930 and added 
to the stock on hand, as testified to by witness Holt, was not, as matter of law, 
taking the inventory contemplated by the contract. Manifestly, this invoice, if 
produced, would have been no compliance with the iron-safe clause. 

[11] We are of opinion the court erred in receiving in evidence the alleged 
adjustment of the loss by Mr. Bishop. We note the jury’s verdict is for the 
amount agreed upon with him. The evidence did not warrant a finding that he 
was authorized to adjust this loss by the defendant, nor by any one with author- 
ity to name an adjuster. 

The record discloses there was some delay in making an adjustment because 
of sickness of the state agent, Mel. Smith. This led to written instructions to 
local agents that the adjustment had been referred to the Fire Company's Adjust- 
ment Bureau. Local agents were authorized to get in touch with Mr. Smith, 
and, failing therein, to get in touch with the bureau or the company direct. It 
further appears the state agent. being sick, referred the local agents to the ad- 
justment bureau. It appcars Mr. Bishop was not named by the adjustment bu- 
reau, but by a brother of the general agent, not connected with the insurer nor 
the adjustment bureau, nor shown to have any delegated authority from his 
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brother, the state agent; nor, for that matter, does it appear the general agent 
could delegate authority to select an adjuster, or, at any rate, one not shown to 
be connected with the adjustment bureau. 

The fact that Mr. Bishop had in his office blanks of defendant company for 
proofs of loss, helped fill same out, and called some unknown person by telephone 
at an unknown place before concluding the adjustment, does not prove his ay- 
thority to adjust, especially when, so far as the evidence goes, he derived his 
supposed authority from one without authority in the premises. 

[12] The trial court further erred in admitting evidence of plaintiff that the 
money paid on the premium had never been returned to him. 

The issues on which the case was tried were a breach of the iron-safe clause, 
as to which we have held there was no evidence, and the willful burning of the 
property by the plaintiff. The latter is the vital issue in the case. 

There was no duty on the insurance company to refund the unearned pre- 
mium under either issue. Robinson vy. A2tna Fire Ins. Co., 135 Ala. 650, 34 So. 
18; Security Ins. Co. v. Laird, 182 Ala. 121, 62 So. 182; North River Ins. Co. y. 
Waddell, 216 Ala. 55, 112 So. 336, 52 A. L. R. 838. 

[13, 14] Clearly parol evidence of the market value of the property at the 
time of the loss was admissible. This was the measure of recovery, if any. 

[15] Even if inventory and books had been kept and produced, they would 
not have been conclusive on the question of loss. Insurance Company of North 
America v. Williams, 200 Ala. 681, 77 So. 159, and other cases to like effect, re- 
jied upon by appellant, deal merely with parol evidence admissible in aid of an 
understanding of the books and inventory, evidence going to their sufficiency as 
a compliance with the iron-safe clause. 

[16] A witness, whether merchant or not, having a general knowledge of the 
stock carried, and of the prices at which such articles are usually sold, and such 
observation of the quantity of such goods as will enable him to form a reasonable 
judgment thereon, is competent to give his opinion as to the value of a stock of 
goods of this character, running less than $5,000 in value. 

[17] The weight to be accorded the testimony of the several witnesses on 
this issue is to be determined by the jury in the light of all the evidence. 

[18] Evidence of general bad character is admissible for impeachment of a 
witness. 14 Michie’s Digest, p. 1163, § 251. 

The record contains 463 assignments of error, most of them argued separate- 
ly or in groups by voluminous brief. Most of them are ruled by principles an- 
nounced in this opinion; others are clearly without merit, and others will prob- 
ably not arise on another trial. What has been written will, we think, be a suffi- 
cient guide. The opinion need not be further extended. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 


HOMESTEAD FIRE INS. CO. v. RUSSELL et al. No. 4—2692. 
Supreme Court of Arkansas. Oct. 24, 1932. 
53 Southwestern Reporter (2d) 584. 
INSURANCE. 

Evidence in suit to foreclose insured’s mortgage, assigned to insurer by 
mortgagee, held to show that insured caused burning of insured building. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Kirby, J., dissenting. 

Appeal from Jefferson Chancery Court; H. R. Lucas, Chancellor. 

Suit by the Homestead Fire Insurance Company against C. D. Russell and 
others, in which defendants filed a cross-complaint. Decree for defendants, and 
plaintiff appeals. 

Reversed and remanded, with directions. 

Verne McMillen, of Little Rock, for appellant. 

Reinberger & Reinberger, of Pine Bluff, for appeflees. 

Smiru, J. 

The controlling question in this case is—the one of fact—whether appellee 
C. D. Russell burned, or caused to be burned, a certain building owned by him, 
upon which the appellant insurance company had written two policies of insurance, 
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one dated September 7, 1930, for $500, and the second dated September 29, 1930, 
for $1,000. The insured building was a combination three-room frame store and 
dwelling house in Pine Bluff, upon which there was a mortgage for $888 in favor 
of J. D. Quattlebaum, and the insurance was payable to his order as his interest 
might appear. Appellant insurance company paid the amount of the mortgage 
debt, and took an assignment of the mortgage to itself and brought this suit to 
foreclose it. The answer denied responsibility for the fire, and in a cross- 
complaint judgment was prayed for the amount of the policies, less the amount 
of the mortgage. The chancellor made no special finding of fact, but rendered a 
decree in favor of the defendant, the insured, for the difference between the 
amount of the policies and the amount of the mortgage debt, which the plaintiff, 
the insurer, had paid, and this appeal is from that decree. 

As the question involved is whether the decree is contrary to the clear pre- 
ponderance of the testimony, we set out the evidence in some detail, as we have 
concluded that it is. 


The chief of the fire department testified that he answered the call to this 
fire at 1:30 a. m. Saturday night, November 9, 1930. The fire engine arrived at 
the scene of the fire in about two minutes after the alarm was given. Water con- 
nection was at hand, and the fire department was able to save a part of the 
building. The witness testified that he found the fire burning “at a very high rate 
of speed” when he arrived. After the fire had been extinguished, witness found 
in a room which did not burn a half gallon of gasoline in a fruit jar, which he 
carried away that night, and a few days later, upon closer inspection of the build- 
ing, he found, as he testified, “lots of papers piled around the roof, where it had 
been stuffed into the eaves, and in fact practically all of the stuff we found 
seemed to have been soaked with something, gasoline or something.” The principal 
damage was to the portion of the building used as a residence, and, in answer to 
the question, “What condition was the store building in when you went there?” 
the witness answered, “There was a barrel of paper, waste paper, had been turned 
over and strewn towards the door.” At the time the witness found the saturated 
papers, he also found, in a room adjoining the storeroom, another container filled 
with gasoline. The middle room, the one in which the fire originated, was totally 
destroved. The jar of gasoline which the witness found the night of the fire was 
near the middle of the floor, and the witness testified that the odor of gasoline 
was strong in the building. The jar of gasoline which was last found was cov- 
ered up by some papers. 

At a former trial concerning this fire, the witness produced a bundle of papers, 
among which was one which had been published on a date subsequent to the 
fire. As to this bundle of papers the witness testified as follows: 

“Q. But that bundle was found in the house after the fire occurred, wasn’t 
it? A. It couldn’t have been in that bundle when I got them. 

“Q. How could that paper have got in there if it was published after the 
fire? A. It was not there. 

“Q. It was among the papers you brought into court? A. Yes, sir, I couldn’t 
say, but I got those papers out of that house. 

“Q. Don’t you know that it wasn’t there at the time the fire occurred? A. 
There was one paper that might not have been, but I do know that the others 
were up there at the time the fire occurred. 

“Q. You found them all together? A. Yes, sir. 

: me But there was one that had been published after the date of the fire? 
A. Yes, sir. 

“Q. They were in your possession? A. No, they set in my office all the time, 
and that’s how that piece of paper got in there.” 

On his redirect examination the fire chief testified as follows: 

_ “Q. Mr. Alford, in bringing that débris up from that store you wrapped it up 

in a newspaper? A. Yes, sir. 

‘ ve And that’s probably where that newspaper got mixed in that bundle? 
. Yes, sir. 

“Q. But you had the actual newspapers that were stuffed around the eaves of 
the building? A. Yes, sir.” 

The assistant fire chief also responded to the fire alarm which called the 
department to the building in question, and he testified substantially to the same 
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effect as his chief. This witness also testified that it required no special ingenuity 
to time the origin of an incendiary fire—that an ordinary tallow candle would 
suffice. 

Ernest Hawkins, a neighbor living next door, testified that he went into the 
storeroom after the fire the night of the fire and saw a barrel or half barrel of 
waste poured out on the floor which had been saturated with either gasoline or 
coal oil. 

Mrs. Ernest Hawkins testified that Mrs. Russell left the place Friday after- 
noon, at which time she took what witness thought was an unusual lot of “stuff” 
out of the building. On Friday Mr. Russell turned the gas off from the building, 
and on Saturday she heard sawing and hammering going on in a room the blinds 
of which were pulled down. The Russels kept a cow in a pen near the building, 
but on the night of the fire the cow was not in the pen. 

S. H. Johnson, another next-door neighbor, testified that a few days after 
the fire Russell “* * * said he thought it would be a good idea to not talk 
about the house being set on fire.” 

Testimony was offered on behalf of appellee to the following effect: He 
bought gasoline for his car from Ernest Bush in Pine Bluff between 8:30 and 9 
p. m., and left Pine Bluff headed south, the direction of Star City. Between 10 
and 11 p. m. defendant drove into the filling station of Buck Griffin, five miles 
north of Star City on the Pine Bluff road, and bought a bottle of Coco-Cola and 
some cigarettes. Later that night appellee was in a barber shop in Star City 
which was run by his brother. Star City is twenty-seven miles from Pine Bluff. 
Appellee’s brother and a customer of his in the barber shop testified that appellee 
was there for nearly an hour. Later, and after 11 p. m., appellee went to the home 
of his mother-in-law, where he spent the remainder of the night, and remained 
until the next morning, when he was advised by telephone of: the fire. 

Without further reviewing the testimony, it may be said to have been estab- 
lished very clearly that appellee was not in Pine Bluff when the fire started. 

Appellee offered testimony as to the replacement cost of the building. Con- 
tractors testified as to estimates which they had made to restore the building, and 
these ranged from $2,020 to $2,164. These figures were offered to show that 
appellee had sustained a very substantial loss as a result of the fire. There ap- 
pears to have been no testimony, however, as to the market value of the property 
at the time of the fire. 

Appellee denied that he had been sawing or hammering in the house on the 
afternoon before the fire, and denied also that he had set fire to his property or 
had caused this to be done. A nurse who was in attendance upon a sick patient 
in an adjoining house testified that she did not hear any sawing or hammering in 
the house. The roof of the building had been reshingled about a year before the 
fire, this having been done by the then owner, from whom appellee had purchased 
the property. 

Insurance was carried on the personal property and the stock of goods, which 
was collected; this insurance amounted to $1,750, making a total of $3,250 insur- 
ance carried on the building and its contents. 


Upon a consideration of this testimony and certain other circumstances having 
only slight probative value, we are constrained to conclude that a finding that the 
fire was not of incendiary origin is contrary to a clear preponderance of the 
evidence. The testimony does show that appellee was twenty-seven miles away 
from the fire when it started, but we think the arrangement had been previously 
made for it to occur, and that appellee was aware of and a party to the prepara- 
tion to destroy the building by fire. 

The decree must therefore be reversed, and it is so ordered, and the cause 
will be remanded, with directions to order the foreclosure of the mortgage as- 
signed to appellant. 

Kirby, J., dissents. 


SINGLETON et al. v. HARTFORD FIRE INS. CO. Civ. 4621. 
District Court of Appeal, Third District, California. Nov. 22, 1932. 


16 Pacific Reporter (2d) 293. 
1. INSURANCE. 


Where there was evidence as to false swearing of insured as to value and 
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incendiarism and verdict was general, it must be presumed that insured’s state- 
ments regarding value were not willfully fraudulent and that he did not cause 
fire. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

2. INSURANCE. __ . : 

Where no special issues were submitted regarding value of property destroyed 
and verdict for insured for full amount of fire policy was general, it must be 
concluded actual value exceeded amount of insurance. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

3. INSURANCE. ; 

Transaction whereby insurer taking assignment of mortgage on premises sus- 
taining fire loss, released mortgage, and agreed not to prosecute foreclosure, in 
return for payment on account of such mortgage and note by purchaser of prem- 
ises from insured, held satisfaction of mortgage precluding insurer from claiming 
ownership of payments distinct from discharge of mortgage. 

Such transaction constituted a satisfaction of the mortgage and pay- 
ment of the note, and was not a mere surrender of insurer’s right of 
action to foreclose the mortgage, since insurer had no property to sell 
or transfer except the note and mortgage assigned to it, and had no 
right to foreclose upon the property independently of enforcing payment 
of the note, and since, when it received payment and assigned the note 
and mortgage to insured’s purchaser, discharged and canceled, the right 
to foreclose ceased to exist, so that insurer had no further right against 
purchaser. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

6. INSURANCE. 

To forfeit fire policy, false swearing and fraud must be willful and intended 
to injure insurer or relate to some matter material to its liability. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

7. INSURANCE. 

Instruction that discrepancy in insured’s statements regarding property value 
would not defeat recovery on fire policy, if they could be accounted for as 
opinion or mistake, held not erroneous. 

Such instruction was not erroneous by virtue of the fact that it stated 
if the discrepancy could be accounted for instead of stating that the dis- 
crepancy was accounted for satisfatorily by the insured. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 

9. INSURANCE. 

Where insured knowingly and willfully makes false statement regarding 
material facts concerning value of property insured or damage thereto, intention 
to deceive insurer is implied. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 


Appeal from Superior Court, Plumas County; J. O. Moncur, Judge. 

Action by George Singleton and another against the Hartford Fire Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

_Percy V. Long and Bert W. Levit, both of San Francisco (S. C. Young, of 
Quincy, of counsel), for appellant. 

Huston, Huston & Huston, of Sacramento, and M. C. Kerr, of Quincy, for 
respondent. 

Mr. Justice Plummer delivered the opinion of the court. 


This action was originally commenced by George Singleton and the Indian 
Valley Bank, a corporation, to recover the sum of $5,000 upon a certain policy 
of fire insurance issued by the defendant to George Singleton, and containing a 
mortgage clause in favor of the Indian Valley Bank. The policy of insurance 
covered two items of property, $4,000 upon an hotel building in Crescent Mills, 
in Plumas county, and $1,000 on the contents thereof. The Indian Valley Bank 
had a mortgage on the hotel building for the principal sum of $800. The insurance 
policy provided for the payment of this sum to the mortgagee in the event of 
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loss. Subsequent to the beginning of this action, the insurance company paid the 
Indian Valley Bank the amount.due on the mortgage in the sum of $905.31, and 
took an assignment thereof, and thereupon the bank dismissed its action, and the 
word “plaintiff” used hereinafter will refer only to the plaintiff George Singleton, 
The trial resulted in a verdict for the plaintiff George Singleton in the sum of 
$5,000. From this judgment the defendant appeals. 

Four grounds of reversal are alleged: (1) That the court erred in directing 
the jury that, in the event it found for the plaintiff, the verdict should be for the 
full amount claimed; (2) that the evidence is insufficient to support the verdict; 
(3) that the court erred in admitting certain testimony; (4) that the court erred 
in giving certain instructions to the jury and refusing to give certain instructions 
requested by the defendant. 

[1] Upon a former trial of this case, the court directed the jury to bring in 
a verdict in favor of the plaintiff. Upon appeal to this court, the judgment was 
reversed on the ground that the court erred in so instructing the jury. Singleton 
v. Hartford Fire Ins. Co., 105 Cal. App. 320, 287 P. 529. A review of the opinion 
in that case upon appeal fails to disclose that any of the questions there presented 
for consideration are determinative of any of the issues presented upon this appeal. 
It was there held that the testimony introduced in the case was sufficient to carry 
the cause to the jury on the question as to whether the plaintiff had not voided 
the policy by reason of false and fraudulent statements relative to the value of 
the personal property destroyed, and also as to whether the plaintiff had not in 
fact set fire to the building. As the record is now presented to us, it appears that 
practically the same testimony was introduced as to the false and fraudulent 
swearing by the plaintiff as to the value of the personal property destroyed, and 
also as to whether the hotel was not in fact set on fire by the plaintiff. The 
verdict of the jury was general, and it must be concluded therefrom that whatever 
statements the plaintiff may have made as to the value of the property, were 
not knowingly or willfully fraudulent, and that the hotel was not set on fire by 
him. 

Disregarding the order in which the appellant alleges grounds for reversal, 
we will consider first the question relating to the value of the personal property. 

The schedule as set forth in the proof furnished by the plaintiff to the de- 
fendant following the destruction of the property is as follows: 7 wood beds, 
23 iron beds, 30 springs, 30 mattresses, 22 dressers, 3 bureaus, 52 chairs, 11 tables, 
4 rugs, 4 sofas, 10 iron stools, dishes and cooking utensils, 50 pillows, 36 sheets, 
6 blankets, 36 pillowcases, 4 quilts and blankets—of the replacement value of 
$2,978.50, depreciation, $1,490; sound value and loss, $1,488.50. No question is 
raised as to the hotel building being of a value in excess of the insurance. 

A number of witnesses were called to testify as to the value of the property 
and as to what personal property was contained in the hotel, and also its contents. 
The testimony is too voluminous to be set forth in this opinion, or in fact to be 
even summarized, and therefore only a general statement can be inserted herein. 

[2] So far as called to our attention, and so far as our investigation has been 
able to ascertain, only two witnesses controverting plaintiff’s proof testified as to 
the value of the personal property scheduled as being in the hotel. One testified 
that the property was of the value of about $250; another witness testified that 
the value was from $200 to $225. The record does not show that either one of 
these witnesses had any special knowledge or really any knowledge whatever of 
the value of the kind of property about which they were testifying. The testimony, 
however, does show that the schedule furnished by the plaintiff to the defendant 
did undoubtedly in several instances exceed in number the actual number of the 
articles claimed to be in the hotel, and also that the value of the same was con- 
siderably in excess of the actual value of the property in question. No special 
issues were submitted to the jury as to the value of the property, and, as we have 
said, only a general verdict was rendered, from which it must be concluded again 
that the actual value was at least in excess of the amount of insurance, and the 
only question left for us to determine is as to whether the court correctly in- 
structed the jury that, if the statement of loss or proof of loss submitted by the 
plaintiff to the defendant was not a true statement, it would not void the policy 


unless it was knowingly and willfully false. This will be determined when we 
come to consider the instructions. 
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The record shows that during the pendency of the action, after the defendant 
had paid to the Indian Valley Bank the sum of $905.31, and had taken an assign- 
ment of the note evidencing such indebtedness and the mortgage on the hotel 
property given to secure the payment thereof, the real estate upon which the 
hotel had stood was sold by the plaintiff to Mr. and Mrs. James, and thereupon 
the appellant assigned and transferred the mortgage heretofore mentioned, to the 
purchasers. Mr. James, upon making the purchase, paid to the appellant the sum 
of $1,100, which was applied to the payment of the mortgage held by the Hart- 
ford Insurance Company. The insurance company made out and delivered to 
James a satisfaction of mortgage. This transaction was conducted by and through 
aman by the name of L. L. Clough, who was called as a witness in the case, 
and testified as follows: 

“Q. What, if anything, did you have to do with it? [Sale and purchase of the 
hotel property.] A. I was requested by Mr. James to make the purchase from 
Mr. Singleton. 

“Q. And did Mr. James make the purchase from Mr. Singleton? A. He did, 
yes sir. 

' “Q. And what was the purchase price? A. $1,100.00. 

“Q. And it applied to what? A. To the payment of the mortgage held by 
the bank—I would have to look at my notes and see the name of the Company. 

“Q. The Hartford Fire Insurance Company? A. Yes, The Hartford Fire 
Insurance Company. 

“Q. And did you pay that money to the Hartford Fire Insurance Company 
on the mortgage held by it? A. I did, yes sir. 

“Q. And did you receive a satisfaction of the mortgage? A. I did. 

“Q. Have you that satisfaction here? A. Yes sir.” 

The release of the mortgage is in the following words and figures: 

“Know all men by these presents: That the undersigned, Hartford Fire In- 
surance Company, a corporation, does hereby certify and declare that a certain 
mortgage bearing date the 9th day of June, 1926, made and executed by George 
Singleton to Indian Valley Bank, a corporation, and assigned to the undersigned 
on the 20th day of January, 1928, by the said Indian Valley Bank (said assign- 
ment being recorded in the office of the Counfy Recorder of Plumas County, 
California, in volume 2 of Assignment of Mortgages, page 119 or the 3rd day of 
April, 1928), and recorded in the office of the County Recorder of Plumas 
County, California, in volume 20 of Mortgages, page 406, on the 10th day of June, 
1926, is hereby canceled, released, and discharged. 

“Dated, San Francisco, California, November 19th, 1930. 

“Hartford Fire Insurance Company 
“By. Joy Lichtenstein, Manager.” 

On November 21, 1930, the following letter was written by counsel for the 
appellant to L. L. Clough, in relation to the note secured by the mortgage. 
Omitting the address, the letter 1s as follows: “Enclosed herewith you will find 
one of the original agrecments, signed, as well as the release of mortgage duly 
acknowledged. You are undoubtedly aware that the note, which is secured by the 
mortgage, was introduced in evidence at the trial and is in possession of the 
court. When the case comes on for trial again we will take steps to have the 
same released, and will then cancel the same.” 

[3] The contention of the appellant 1s that the transaction referred to was 
not in fact a satisfaction of mortgage and a payment of the note, but was only 
a transfer and surrender of its right of action to foreclose the mortgage as 
against Singleton; that it did not receive the $1,100 as repayment of the sum 
which it had paid to the Indian Valley Bank, by reason of the fact that it had 
taken an assignment of the note and mortgage from the Indian Valley Bank, and 
therefore that the insurance company was entitled to hold the $1,100 as its own 
money, freed from any liability to account to the plaintiff herein for the same, 
or to have the $1,100 held as a repayment of the purchase price of the note and 
mortgage from the Indian Valley Bank. This claim is based upon an agreement 
which appears to have been entered into between Lillie S. James and the insur- 
ance company, by Joy Lichtenstein, its manager. This instrument recites: That, 
whereas said James had purchased the interest of George Singleton in and to the 
teal estate upon which the hotel formerly stood, and had offered to pay to the 
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insurance company the sum of $1,100 and was desirous of having the mortgage 
released so that the title to the property would be no longer incumbered thereby 
it was agreed as follows: “First party agrees to pay to said second party im- 
mediately upon execution of this agreement, the sum of $1,100.00, gold coin of 
the United States. Second party agreed to execute and deliver to first party im- 
mediately upon receipt of such payment, a complete release and discharge of said 
mortgage, and further agrees not to further prosecute that part of said action 
calling for the foreclosure of said mortgage. Second party further agrees to can- 
cel the note secured by said mortgage and to deliver the canceled note to first 
party. It is understood and agreed that this agreement is by way of compromise 
of second party’s right to continue to prosecute said action for foreclosure for the 
full amount of the obligation secured by said mortgage.” 

In support of its contention, appellant cites 6 California Jurisprudence, pages 
171, 173, and 175, to the effect that: “Any suspension or forbearance of a legal 
right constitutes a sufficient consideration for a contract.” That “Forbearance to 
sue is a sufficient consideration to support a contract.” Likewise, “The compromise 
of even a doubtful claim asserted in good faith constitutes a sufficient considera- 
tion for a new promise,” etc. 

Looking through the form of the agreement to the substance, it is clear 
that the insurance company had no property to sell or transfer, except the note 
and mortgage which had been assigned to it by the Indian Valley Bank. The 
mortgage gave a right, of course, to foreclose upon the property in the event 
that the note was not paid. The indebtedness, the amount of money which the 
insurance company had paid to the bank, and for which it received the evidences 
of its right to demand payment from the plaintiff, was all that it possessed. It 
had no right to foreclose upon the property independently of enforcing payment 
of the promissory note, and, when the promissory note was canceled and sur- 
rendered, the right to foreclose ceased to exist. It is only a confusion of ideas 
which leads to the claim that there is a property right to institute and maintain 
foreclosure proceedings independently of the debt upon which a mortage 1s based, 
or to secure the payment for which it is executed. The very moment the indebted- 
ness ceases to exist and the note is canceled, there is an end to all other rights. 
There might be circumstances under which James might in equity have the note 
and mortgage revived and held valid as against the plaintiff, had the property 
not been taken under the obligation to pay off the note and mortgage. 

[4] The appellant had a right to be reimbursed the amount which it had paid 
to the Indian Valley Bank. Whether it received that amount from the plaintiff 
or Mr. James who purchased the property from the plaintiff does not affect the 
situation in the least. The moment the insurance company received payment and 
assigned the note and mortgage, discharged and canceled to James, it had no 
further claim against the plaintiff in this action. Again, if the respondent is not 
entitled to the payment made by James, he would have a cause of action against 
the. plaintiff, but the mortgage is already discharged. and the note must be treated 
as actually canceled, by reason of what we have hereinbefore stated that can- 
cellation thereof would be made. Further, it is unquestionable that the plaintiff 
cannot be required to pay his indebtedness twice. Thus, if payment is made to the 
person holding the mortgage and note secured thereby, by the purchaser of the 
property instead of to the owner of the property, the debt is extinguished and 
does not constitute the basis for any further claim against the former owner of 
the property. Section 1473 of the Civil Code is broad enough to support every 
statement herein made. We may, however, cite the cases of Crumlish’s Adminis- 
trators v. Central Imp. Co., 38 W. Va. 390, 18 S. E. 456, 23 L. R. A. 120, 45 Am. 
St. Rep. 872; Danziger v. Hoyt, 120 N. Y. 190, 24 N. E. 294; Reynolds v. London, 
etc., Co., 128 Cal. 16, 19, 60 P. 467, 79 Am. St. Rep. 17; 26 C. J. 438—where it is 
held that a mortgagee has no rights beyond the collection of his mortgage debt. 

While the circumstances involved and some of the cases cited are not pre- 
cisely similar to those presented here, the principles of law therein set forth are 
applicable. 


The appellant strongly insists that it is untrue that any money was paid to 
the appellant on the mortgage, or that a satisfaction of the mortgage was executed 
by the appellant. The instruments which we have set forth speak for themselves. 
The language of the writing is: “Is hereby canceled, released and discharged.” 
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True, the word “satisfaction” is not used, but the life of the mortgage is ended, 
and it was agreed that the note would be delivered marked “canceled” as soon 
as its possession could be obtained from the custody of the court where it had 
been filed as an exhibit upon the first trial of this action. The apparent good faith 
of the appellant in contending that it has an ownership in the $1,100 paid to it on 
account of the note and mortgage, separate and distinct from the payment and 
discharge of the note and mortgage, and to demand of the plaintiff an additional 
payment of $905.31, is the only reason for the extended consideration which we 
have given to this matter. 

[5] The third contention set forth as a ground for reversal is that the court 
erred in admitting the following testimony from the plaintiff relative to a trans- 
action had with L. T. Bacher, the insurance agent through whom the policy re- 
ferred to herein was executed by the appellant and delivered to the plaintiff and 
brought out by counsel for the plaintiff : 

“We want to finish one thing at a time. Now, just state to the jury what 
your transaction was with Mr. Bacher? A. I met Mr. Bacher, and he had asked 
me before if I did not want some insurance, and I told him I would as soon as 
I got the place fixed up. Well, he went down and went through every room in the 
hotel, and had an envelope in his hand, and he wrote down everything; he went 
through every room in the house and marked down—I don’t know what he put 
down, but afterwards he said, ‘How much insurance do you want?’ I said, ‘$5,000; 
$4000 on the building and $1,000 on the furniture” And he went and wrote to San 
Francisco and got the policy. He said to me, ‘You ought to take $1,000 more on 
that;’ and I said, ‘The premium is too high.’ 

“Q. Now, what statement, if any, did Mr. Bacher make to you as to the value 
he placed on the contents of the hotel? A. About $2,000. 

“Q. And that statement was made by him after he had made an examination 
of the hotel? A. Yes sir.” 

The foregoing testimony was elicited by counsel for the plaintiff after the 
appellant had brought out the following testimony from the witness: 

“Q. Well, in order to arrive at this value of $2,000 you had to put some value 
on the wooden beds, didn’t you? A. Mr. Bacher did that; I didn’t have anything 
to do with that; Mr. Bacher went through and put that on. 


“Q. Then, you made up the proof of loss and Mr. Bacher went through 
there and he fixed the value for you? A. No, he went through when he got the 
insurance, in every room in the house. 


“Q. When did he write the insurance? A. Well, sir, I don’t know that date 
either. ‘i 


“Q. Well, the policy was written in April of 1926, wasn’t it? <A. Yes, I 
guess So. 

“Q. And he went through there in April of 1926, you said? A. Well, I don’t 
know. It was before that. ° 
“Q. Did he take an inventory? A. We went through with a paper and wrote 
down. 

“Q. What value did he place on those beds? A. I don’t know what he put 
on them. I didn’t ask him. 

“Q. Was he the one that put this value of $10 on the iron beds? A. No, no. 
I just put that on myself. I don’t know whether it is all right or whether it is 
wrong. 

“Q. Mr. Bacher is dead, isn’t he? A. Yes sir, he is. 

“Q. When did he die, do you know? A. No. 

“Q. He died before the first trial, though, didn’t he? A. Yes, I guess he did.” 


In view of this testimony brought into the case by the appellant, it is evident 
that no prejudice resulted from the testimony brought out thereafter from the 
same witness by counsel for the appellant. The door for the introduction of 
such testimony was opened by the appellant, and it is too late now to complain. 

It is finally urged that reversal should be ordered by reason of the giving of 
certain instructions to the jury, and the refusal of certain instructions requested 
by the appellant. As a preliminary to the consideration of this final contention, 
we will first call attention to 24 California Jurisprudence, 806, § 79, reading as 
tollows: “Numerous cases establish the rule that it is not error for a court to 
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refuse to give a requested instruction if the subject matter thereof is substan- 
tially incorporated in the instructions given,” etc. 

[6] The first instruction assailed, given at the request of the plaintiff, reads: 
“You are instructed that by false swearing and fraud that will forfeit a policy 
is meant wilful fraud’ or false swearing, and not the result of inadvertence or 
mistake. It should be knowingly and wilfully false, or intended to defraud the 
Company; or if not so intended, must relate to some matter material to the 
inquiry concerning which the Company has a right to know the truth, and the 
effect of which would have a bearing upon its liability. Therefore, if yoy 
should find that the plaintiff did make any false statement, that is not sufficient 
to void the policy unless you further find that his statements were knowingly 
and wilfully false and intended to injure the Company, and if. not so intended, 
must relate to some matter material to the inquiry concerning which the Company 
has a right to know the truth and the effect of which would have a bearing 
upon its liability.” 

The principal case touching the question of false swearing is that of Helbing 
v. Svea Insurance Co., 54 Cal. 156, 35 Am. Rep. 72. It is there held (quoting 
from the syllabus): “A provision in a policy of insurance, that the application 
for insurance shall be considered as a warranty, and that if the property insured 
is overvalued in it, the policy shall be void, applies only where the statement as to 
value is intentionally false. So, also, where the policy provides that all fraud, 
or attempt at fraud, by false swearing as to the loss, shall cause a forfeiture 
of all claim under the policy, a wrongful or intentional false swearing is intended, 
and not a mere discrepancy, or innocent error. Whether fraud is to be inferred 
from an excessive statement of the value of the property in the original applica- 
tion, or of the loss in the preliminary proofs, is a question of fact; and in neither 
case does a legal presumption of fraud arise; nor 1s the burden cast upon the 
assured to establish that his statement was not intentionally false.” 

To the same effect is the case of Miller v. Fireman’s Fund Ins. Co., 6 Cal. 
App. 395, 92 P. 332, where this court, speaking through Mr. Justice Burnett, said 
(quoting from the syllabus): “Though willfully false statements in the proofs of 
loss avoid the policy when it so provides, yet an untrue statement, to have that 
effect, must have been knowingly and intentionally made by the insured with 
knowledge of its falsity, and with the intention of defrauding the company. 
Whether a false statement was so made is a question of fact for the jury.” 

In the annotations following the case of Columbian Ins. Co. v. Modern 
Laundry, 20 A. L. R. 1164, are to be found an overwhelming list of cases sup- 
porting the following statement: “It is well settled that where an insured person, 
in making proof of loss by fire, overestimates through mistake or inadvertence, 
the value of the property destroyed, the overvaluation does not amount to fraud 
sufficient to void the policy.” On page 1168 of the same volume of 20 A. L. R, 
will be found a long list of cases supporting the following as a correct statement 
of the law: “Where an insured knowingly and wilfully overestimates in his 
proof of loss, the value of the property destroyed, with the intention of deceiving 
the insured, such overvaluation will avoid the policy and defeat any right of the 
insured to recover thereon.” And on page 1172 of the same volume of 20 A. L. R, 
will be found another long list of cases holding: “That where it appears from 
the evidence that there was an overestimate of: value, it is a question of fact for 
the jury to determine whether the insured acted honestly and in good faith in 


making such valuation, or whther there was an intention on his part to defraud 
the insurer.” 


(7, 8] The court, at the request of the plaintiff, also gave two further instruc- 
tions, alleged by the appellant to be prejudicially erroneous. The first of these 
instructions reads: “You are instructed that if you find any discrepancy in the 
statements of the plaintiff in the respects claimed by the defendant, such discrep- 
ancy will not defeat the right of the plaintiff to recover if you find that they can 
reasonably be accounted for on the score of opinion or judgment honestly given 
or a mistake honestly made.” 

The second instruction is as follows: “You are instructed that where a ques- 
tion of fraud is involved, if there be two inferences equally reasonable and equally 
susceptible of being drawn from the proved facts, the one favoring fair dealing 
and the other favoring corrupt practice, it is the express duty of the jury to 
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draw the inference favorable to fair dealing. Fraud must be proved, though not 
necessarily by direct evidence, but when the defendant’s case goes no further than 
to establish a state of facts from which the inference of fraud may or may not be 
reasonably drawn, he has failed to establish his case by a preponderance of the 
evidence, and it becomes your duty to find in favor of innocence and uprightness.” 

The contention is made that the instruction on the subject of discrepancy 
should have been to the effect that the discrepancy was accounted for satisfactorily 
by the plaintiff, and not that the discrepancy could be accounted for. However, 
in the case of Miller v. Fireman’s Fund Insurance Company, supra, an identical 
instruction was given approval by this court, and hearing denied by the Supreme 
Court. No further comment is necessary. 

In Hind v. Oriental Products Co., Inc., 195 Cal. 655, 235 P. 438, the substantive 
portion of the second instruction which we have just quoted was approved as 
being a correct statement of law. Appellant’s objection, however, goes to the last 
sentence where it says: “But when the defendant’s case goes no further than to 
establish the state of facts from which an inference of fraud may or may not 
be reasonably drawn, he has failed to establish his case by a preponderance of 
the evidence, and it becomes your duty to find in favor of innocence and upright- 
ness.” The objection to this portion of the instruction is more technical than 
substantial. It does not state that the defendant’s case in this instance has 
gone no further. It simply states that, where a defendant relies upon fraud 
to establish a defense, it must go beyond the showing that the issue may reason- 
ably be decided either way, and must be supported by a preponderance of the 
evidence. Even in the instant case it was necessary, in order that the defendant 
prevail in its defense of fraud, to establish such defense by a preponderance 
of the evidence, and not to leave the issue in such a condition that a reasonable 
inference might be drawn either for or against the defense of fraud. If equally 
balanced, the defendant did not prove its case. We do not think that the jury, in 
view of all the instructions which covered the question of preponderance of the 
evidence and what it was necessary for each party to prove, was misled by any 
portion of the last instruction. 

The defendant sets out in its brief several requested instructions which were 
refused, but a reading of the refused instructions discloses that everyone of the 
refused instructions, save those covered by instructions given by the court at the 
request of the plaintiff, or upon its own motion, omitted an essential element 
necessary to establish the defense of fraud. 

(9, 10] The court gave to the jury two instructions, correctly instructing the 
jury on the subjects included within the refused instructions requested by the 
appellant, to wit: “That if plaintiff, George Singleton, knowingly and wilfully 
made a false statement of or regarding a material fact in his proof of loss, or 
in the sworn examination held under the terms of the policy of insurance, or 
in his testimony, regarding the value of the property insured, or the loss or 
damage thereto by fire, the intention to deceive the insurer is necessarily implied 
as the natural consequence of such act.” And further: “The policy provides that 
the entire policy shall be void in case of any fraud or false swearing by the 
insured, and therefore if you find that the plaintiff, George Singleton, violated 
this provision of the policy by acting fraudulently or swearing falsely, you are 
instructed that the entire policy is forfeited thereby, even though the fraud or 
false swearing related only to one or two items of insurance.” The last instruc- 
tion quoted is more favorable to the appellant than it should have been. It should 
have included words indicating that the plaintiff knowingly and willfully violated 
the provisions of the policy. Miller v. Fireman’s Fund Ins. Co., supra; Clark v. 
Phoenix Ins. Co., 36 Cal. 168. 

The authorities which we have cited show that the court committed no error 
in its instructions to the jury. 

‘ No contention is made upon this appeal as to the incendiary character of the 
re. 

The judgment is affirmed. 

We concur: Pullen, P. J.; R. L. Thompson, J. 
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FIRST NAT. BANK & TRUST CO. v. MUTUAL FIRE INS. CO. IN 
HARFORD COUNTY. 
Superior Court of Delaware. Sussex. July 8, 1932. 
162 Atlantic Reporter 703. 
INSURANCE. 


Mortgagee named in standard mortgage clause of policy issued to mortgagor 
could maintain suit against insurer in mortgagee’s own name. 


(For other cases, see Insurance, Dec. Dig. § 624[3].) 


Action by the First National Bank & Trust Company, of Milford, Del. a 
corporation existing under the laws of the United States of America, against the 
Mutual Fire Insurance Company in Harford County, a corporation of the state 
of Maryland. On demurrer to defendant’s plea in abatement. 

Demurrer sustained. 

Pennewill, C. J., and Richards, J., sitting. 


Ruby R. Vale, of Philadelphia, Pa., and James M. Tunnell, of Georgetown 
(John W. Dickerson, of Philadelphia, Pa., on the brief), for plaintiff. 

William S$. Potter (of Ward & Gray), of Wilmington, for defendant. 

Superior Court for Sussex County, Summons Case, No. 6, April Term, 1932, 

Case heard on demurrer to plea in abatement filed by the defendant com- 
pany. 

The declaration was on a fire insurance policy which had been issued by 
the defendant company to Roland F. Beauchamp and which contained paragraph 
“A” of the union standard mortgage clause wherein the defendant company, the 
insurer, had agreed that “Loss or damage, if any under this policy, shall be 
payable to First National Bank of Milford, Delaware, as mortgagee, * * * as 
interest may appear, and this insurance as to the interest of the mortgagee * * * 


only therein, shall not be invalidated by any act or neglect of the mortgagor or 
owner of the within described property. * * *” 


In addition to settting out this clause of the policy, the declaration among 
other things in substance alleged that at the time the policy of insurance sued 
on was issued to Beauchamp, he was the owner of all of the property covered 
by it and was indebted to the said the First National Bank and Trust Company 
of Milford, Delaware, in the sum of $8,000.00 secured by a mortgage on all of 
such property; that the policy in question was transferred by Beauchamp, the 
mortgagor, to the said the First National Bank and Trust Company, of Milford, 
Delaware, as collateral security for the payment of said mortgage debt, and 
that such assignment was approved by the defendant company; that the total 
value of the property insured by said policy was $7,975.00; that on March 31, 
1931, some of the insured property was totally destroyed by fire and some of it 
partially destroyed, whereby Beauchamp, the insured, suffered a loss or damage 
in excess of $10,000.00; that due notice of the fire and loss was given the de- 
fendant company in accordance with the terms of the policy sued on and demand 
for payment was made, but the defendant company neglected or refused to 
comply with that request, to the damage of the said plaintiff, &c. 

A plea in abatement to the declaration was filed by the defendant company. 
This plea, in substance, alleged that another action had also been brought on 
the same policy by the First National Bank and Trust Company of Milford, 
Delaware, in the name of Beauchamp, the insured, for its use but for the re- 
covery of the same debt; said action being No. 5 to the April Term, 1932, in the 
Superior Court for Sussex County. 


The plaintiff, the Milford Bank, demurred to this plea on the ground that 
the declaration filed in the action referred to in it set forth a separate and 
distinct cause of action and that the plaintiff’s in such actions were not identical. 


At the argument it was conceded by the attorneys for the plaintiff, however, 
that both suits were based on the same cause of action, but the further statement 
was made that both of such actions were brought in order that the court might 
determine whether, under paragraph “A” of the union standard mortgage clause, 
the Milford Bank could sue the defendant company on the policy in question, in 


its own name, or whether suit had to be brought in the name of Beauchamp, the 
insured, for its use. 
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Pennewill, C. J., delivering the opinion of the Court: 

The plaintiff has demurred to the defendant’s plea in abatement alleging 
that the declarations filed in the actions in question set forth separate and 
distinct causes of action, and that the parties plaintiff are not identical. 

As already stated, the two suits, one for the use of the bank and the other 
directly by the bank, were admittedly cautionary. It could not have been ex- 
pected that both could be maintained because the real parties, as well as the 
cause of action, are the same. 

If this Court should be of the opinion that under the Standard Union Mort- 
gage Clause, contained in the policy sued on, the mortgagee has a cause of 
action against the company, for which it can maintain a suit in its own name, 
the bank agrees that the suit, in which it is named as use plaintiff, shall be dis- 
missed in that case. 

The Court have no doubt that the mortgagee, under the clause mentioned, 
had a cause of action directly against the company, and the right to sue thereon 
in its own name. This right is admitted by the defendant company and is fully 
supported by the authorities. It is recognized by our own court in the case of 
Kimberley & Carpenter, Inc., v. National Liberty Insurance Company of America, 
4W. W. Harr. (34 Del.)—, 157 A. 730, 732, wherein the mortgagees brought. suit 
in their own names. Their right to so sue was not questioned. 

This Court in its opinion said: 

“By the ‘standard mortgagee’ clause, however, new rights were set up in the 
mortgagee. Under it no default or breach on the part of the insured-mortgagor 
affects the right of the mortgagee, no change of ownership, of and in itself, 
cancels the policy as to him and in case of loss he recovers in his own name by 
reason of his own status as an assurred of the company. * * * The effect of the 
joint consideration of the policy and the mortgagee clause is that two severable 
contracts are set up—one in favor of the insured-mortgagor and the other in 
favor of the insured-mortgagee.” 

The right of the mortgagee to maintain an action against the company in 
his own name grows out of the independent contract made between the company 
and the mortgagee. 

That such is the meaning and effect of the Standard Union Mortgage Clause 
there can be no doubt. 

In volume 14, R. C. L., § 264, it is said: 

“In construing this clause (the Union Standard Mortgage Clause) the 
authorities are unanimous in holding that it operates as a separate and inde- 
pendent insurance of the mortgagee’s interest, to the extent, at least, that no act 
or omission on the part of the owner, which occurs after the issuance of the 
policy, will affect the mortgagee’s right to recover.” 

Couch, in his work on Fire Insurance, vol. 5, § 1215A, states the rule as fol- 
lows: 

“Under a policy containing what is known as the ordinary or open mortgage 
clause, which merely provides that the loss, if any, shall be paid to the mort- 
gagee as his interest may appear, the mortgagee is simply an appointee of the 
insurance fund whose right of recovery is no greater than the right of the 
mortgagor. But the Standard or Union mortgage clause, making the mortgagee 
payee, and stipulating that the insurance shall not be invalidated by the mortgagor’s 
acts or neglect constitutes an independent contract between said mortgagee and 
insurer.” 

In 22 C. J., at section 681, it is said: 


“If the policy is taken by the mortgagee in his own interest and for his own 
benefit he is the proper plaintiff; and where a policy insures both the owner 
and a mortgagee, and the owner pays the premium on account of the mortgagee 
in fulfillment of his duty to do so, the promise of the insurer to pay a loss to the 


It was also conceded that another action on the same policy had been brought in the same 
court by Beauchamp, individually (No. 35 to the October Term, 1931, Sussex County; that a plea 
in abatement had been filed in that case on the ground that Beauchamp had brought another 
action on the same policy and for the recovery of the same debt though for the use of the First 
National Bank and Trust Company of Milford, Delaware, and that a demurrer had also been 


filed thereto but that the action had been removed to the Federal District Court before this case 
was argued. 
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mortgagee is direct and not collateral, and so entitles the mortgagee to sue there- 
en in his own name.” 

We think it unnecessary to cite other authorities in support of our con- 
clusion. There are practically none to the contrary. 

Plaintiff's demurrer to the defendant’s plea in abatement filed in this case 
is, therefore, sustained. 


WHITLOCK et al. v. AMERICAN CENT. INS. CO. OF ST. LOUIS. 
Supreme Court of Florida, Division B. 
Oct. 18, 1932. 
Rehearing Denied Nov. 25, 1932. 
144 Southern Reporter 412. 
3. INSURANCE. 

Assignee of mortgage could not recover from insurer issuing policy to mort- 
gagor with standard mortgage clause in favor of mortgagee attached, assignee 
not being in privity with insurer who did not know of assignment. 

(For other cases, see Insurance, Dec Dig. § 593[1].) 

Certiorari to Circuit Court, Hillsborough County; L. L. Parks and Ira A, 
Hutchison, Judges. 

Action by W. T. Whitiock and others against the American Central In- 
surance Company of St. Louis. To review a judgment of the circuit court re- 
versing a judgment of the civil court of record for plaintiffs, plaintiffs bring 
certiorari. 

Writ of certiorari quashed. 

Whitaker Brothers, of Tampa, for petitioners. 

Hampton, Bull & Crom, of Tampa, for respondents. 

WuitTrFEtp, P. J. 


[1] On March 27, 1931, the civil court of record for Hillsborough county 
rendered a judgment for the plaintiffs in an action on a fire insurance policy. On 
May 15, 1931, a writ of error was taken to the circuit court. By chapter 14663, 
Acts of 1931, the civil court of record for Hillsborough county was abolished; the 
statute becoming effective December 31, 1931. On February 1, 1932, the circuit 
court reversed the judgment of the civil court of record and remanded the cause 
“for a new trial.” A writ of certiorari was issued from this court upon a peti- 
tion alleging that the circuit court had no power to reverse the judgment of the 
civil court of record after such court had been abolished, and that the correct rule 
of law had not been applied by the circuit court in reversing the judgment that 
had been rendered by the civil court of record. The respondent moves to quash 
the writ of certiorari. If the circuit court had no authority to exercise its appel- 
late jurisdiction to determine a cause on writ of error to a judgment of the civil 
court of record after the latter court had been abolished, though the writ of 
error was taken before such court was abolished, a writ of certiorari may be a 
proper remedy. When the judgment of the civil court of record was reversed, 
the court had been abolished, and the causes pending therein were by law trans- 
ferred to the circuit court for trial and disposition. Chapter 14663, Acts 1931. 
While a possible legal effect of the reversal by the circuit court of the judgment 
of the abolished civil court of record might be a right to a new trial to be had in 
the circuit court to which the causes pending in the civil court of record were 
transferred upon the abolition of the civil court of record, yet such reversal in- 
volving a question of jurisdiction may, under the circumstances here shown, be 
reviewed by certiorari, if allowed by this court. 

By section 1, article 5, Constitution of 1885, “the judicial power of the State 
shall be vested in a Supreme Court, Circuit Courts, * * * County Judges and 
Justices of the Peace.” An amendment adopted in 1914 added “Court of Re- 
cord of Escambia County” “and such other Courts or Commissions as the Leg- 
islature may from time to time ordain and establish.” 

Under amended section 1, article 5 of the Constitution, chapter 6904, Acts 
of 1915, provided for a “Civil Court of Record in each County which has, of 
shall have a population of more than seventy thousand (70,000) according to the 
last preceding Federal census, or as such census hereafter taken; Provided, that 
the provisions of this Act shall not apply to any county which has been divided 
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subsequent to the iast preceding Federal census. * * *” Section 1. By the fed- 
eral census of 1910, only two counties in Florida had “a population of more than 
seventy thousand.” Duval county had 75,163 population and Hillsborough county 
had 78,374 population. As Hillsborough county had “been divided subsequent to 
the last preceding Federal census,” in the formation of Pinellas county by chap- 
ter 6247, Acts of 1911, Duval county was the only one in which a civil court of 
record was established under chapter 6904, Acts of 1915. 

Chapter 8521, Acts of 1921, provided for a “Civil Court of Record in each 
county which has, or shall have, a population of more than One Hundred Thou- 
sand (100,000), according to the last preceding Federal Census, or as such Fed- 
eral Census is hereafter taken;” and that “The Civil Court of Record in exist- 
ence under” Chapter 6904, Acts of 1915, sections 3310 to 3324, Revised General 
Statutes, “is hereby abolished, its termination being in all respects effectual and 
final when but not until the Judge hereunder provided for shall be lawfully com- 
missioned.” 

By the federal census of 1920, Duval county was the only county in the state 
having a population of more than 100,000, and consequently a civil court of record 
existed only in Duval county under chapter 8521, Acts of 1921, though such a 
court could have been established in other counties subsequently attaining more 
than 100,000 population according to the later federal censuses, if chapter 8521 had 
not been superseded by chapter 11357, Acts of 1925 (Ex. Sess.), except as to the 
provisions of chapter 8521 which are still applicable to the civil court of record 
for Duval county. Chapter 11357, Acts of Extra Session 1925, effective January 
1, 1926, provided for a “civil court of record in each county in the State of 
Florida, which has or shall have a population of more than One Hundred Thou- 
sand (100,000) according to the last state census, or as such census hereafter 
taken, provided that the provisions of this Act shall not apply to any county in 
which there has heretofore been established a civil court of record.” Section 1. 
See section 5156 et seq., Comp. Gen. Laws 1927, for general provisions relating 
to civil courts of record. 

By the state census of 1925, the population of Duval county was 123,396; 
Dade county, 111,413; Hillsborough county, 133,384. No other county had a 
population of more than 100,000. Under chapter 11357, a civil court of record was 
established in each of the counties of Hillsborough and Dale. As a civil court of 
record had therefore been established in Duval county, such court was excepted 
from the provisions of chapter 11357, Acts of 1925 (Ex. Sess.), leaving chapter 
8521, Acts of 1921, applicable only to Duval county; and the provisions of such 
chapter 8521 were not included in the general laws contained in the Compiled 
General Laws of 1927. 

Under section 11, article 5, Constitution, “the Circuit Courts * * * shall have 
final appellate jurisdiction in all civil and criminal cases arising in the County 
Court * * * and appellate jurisdiction * * * of such other matters as the Legis- 
lature may provide.” 

Section 11, chapter 11357, provides that: 

“The circuit courts shall have appellate jurisdiction in all cases decided by 
such civil courts of record in the same manner and with the same limitations as 
in writs of error from the circuit to the Supreme Court.” See section 1, c. 15666, 
Acts 1931 (Ex. Sess.), giving circuit courts “final appellate jurisdiction” in such 
cases. 

Section 1, chapter 14663, Acts 1931, enacts that: 

“The Civil Court of Record in and for Hillsborough County, Florida, be and 
the same is hereby abolished and all cases pending in said Court on the dates of 
its abolishment shall be transferred by the Clerk of said Court to the Circuit 
Court of said County and there docketed by the Clerk of the said Circuit Court 
and said cases shall be tried and disposed of in said Circuit Court.” 

The effect of chapter 14663 is merely to abolish the civil court of record for 
Hillsborough county created under chapter 11357, leaving the provisions of chap- 
ter 11357 in force. 

[2] In this case the writ of error from the circuit court to the judgment of 
the civil court of record for Hillsborough county was issued and made effective 
before the civil court of record was abolished; and the abolition of such court 
does not affect the appellate jurisdiction already acquired by the circuit court 
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under chapter 11357, which is still in force, notwithstanding the abolition of the 
civil court of record for Hillsborough county. i ¥ 

[3] The amended declaration filed in the cause in the civil court of record 
by Frances McBride, joined by her husband, Elias McBride, and W. T. Whit- 
lock against the insurance company alleges in substances that the defendant js. 
sued to Mrs. Edith Callahan its policy of insurance upon stated property with 
New York standard mortgage clause in favor of W. T. Whitlock, the mortgagee, 
attached; that W. T. Whitlock assigned the mortgage and the note secured by 
the mortgage to Carl Baughman, who indorsed the same to Frances McBride, 
but said Carl Baughman indorsed same without recourse as to him, “and said 
insurance policy with said New York Standard Mortgage Clause attached thereto 
was deposited, with said mortgage and note in the hands of said Frances Me- 
Bride as collateral security, said endorsements and assignments being made after 
said New York Standard Mortgage Clause was attached to said Policy, and be- 
fore the burning of said building, as hereinbefore set forth, and plaintiff W. T. 
Whitlock, is still bound and obligated on his assignment and endorsement of said 
mortgage and note to the plaintiff, Frances McBride; and said building was 
burned and destroyed under such circumstances as to come within the promise 
and undertaking of said policy.” i 

The circuit court, on writ of error to a judgment for the plaintiffs, held that 
there was error in refusing to allow the defendant to show there was no privity 
of contract between the plaintiff, Frances McBride, the assignee of the mortgagee, 
and the insurer, who did not know of the assignment; and that no insurable in- 
terest in W. T. Whitlock was shown, in view of his assignment of his interest 
in the note and mortgage. ; 

The circuit court may have overlooked the possible libiality of Whitlock on his 
assignment of the note and mortgage and a consequent ‘insurable interest of 
Whitlock in the mortgaged property insured, under the principle stated in 1 
Cooley’s Briefs on Insurance (2d Ed.) p. 254, 290, that, “though the mortgagee 
has assigned the notes and mortgage, his liability on his assignment gives him an 
insurable interest.” See Joyce on Insurance, § 1042; Mahoney v. State Ins. Co, 
133 Iowa, 570, 110 N. W. 1041,9 L. R. A. (N. S.) 490. But it is not shown that 
the plaintiff, Frances McBride, was in privity with or had a right of action against 
the insurer; and for this reason alone the judgment of the civil court of record 
against the defendant in her favor was properly reversed by the circuit court. 

The writ of certiorari is quashed. 

Terrell and Davis, JJ., concur. 


SOUTH GEORGIA FARMERS’ FIRE INS. ASS’N v. SMITH. 
No. 22270. 
Court of Appeals of Georgia, Division No. 2. 
Nov. 8, 1932. 
166 Southeastern Reporter 423. 
INSURANCE. 

Evidence showed that minds of parties met on all essential elements of fire 
policy, sustaining recovery thereon, though policy was not delivered (Civ. Code 
1910, § 2470). 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

Error from City Court of Thomasville; H. J. MacIntyre, Judge. 

Suit by H. T. Smith against the South Georgia Farmers’ Fire Insurance As- 
sociation. Judgment for plaintiff, and defendant brings error. 

\ firmed. 

B. B. Earle, of Thomasville, for plaintiff in error. 

\W. J. Hammond and D. Roy Hay, both of Thomasville, for defendant in 
error. 
Syllabus Opinion by the Court. 

Jenkins, P. J. 

1, While a policy of fire insurance is required to be in writing, “delivery is 
not necessary if, in other respects, the contract is consummated.” Civil Code 
1910, § 2470; Home Insurance Co. v. Swann, 34 Ga. App. 19, 128 S. E. 70; Home 
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Ins. Co. v. Clinkscales, 35 Ga. App. 360, 133 S. E. 289; Id., 36 Ga. App. 601, 137 
S, E. 304; Home Ins. Co. v. Freeman, 42 Ga. App. 481, 156 S. E. 461. 

2. In the instant suit it appears, without dispute, that the policy of fire in- 
surance sued on was actually issued by the defendant, a mutual assessment asso- 
ciation, and that the minds of the parties met upon all the essential elements of 
the contract. According to the testimony of the plaintiff, the policy was actually 
signed by him, and by the defendant through its authorized agent. According 
to the testimony on behalf of the defendant, it was not signed by the plaintiff, but 
was signed by the company’s agent. According to the testimony for both plain- 
tif and defendant, the policy was left in the custody of one of the directors of 
the mutual company, to be delivered to the plaintiff upon his payment of a 
specified “matriculation fee”; the witnesses for the defendant: testifying that the 
plaintiff was to sign the policy upon such delivery being made and the plaintiff 
testifying that he had already signed it. According to the testimony of the plain- 
tiff, he paid assessments thereafter levied on policyholders by the defendant com- 
pany to the director of the company with whom the policy had been left, and on 
each occasion offered to pay the “matriculation fee,” but was informed by the 
director that the policy had been lost and a new one would have to be issued; the 
testimony of the plaintiff being to the effect that he paid the last assessment made 
about “October Ist” before the fire, which occurred November 28. The defend- 
ant contended that the “matriculation fee” had never been paid or tendered, and 
that all the assessments paid were tendered back to the plaintiff before the fire, 
and that the policy, if ever of force, had lapsed for nonpayment of an assessment 
due October Ist. The plaintiff testified that no such tender was made until after 
the fire. Held: The verdict in favor of the plaintiff was authorized. 

3. The charge of the court in the language of this court in Todd v. German- 
American Insurance Company, 2 Ga. App. 789 (1), 59 S. E. 94, was not error. 
The use in connection therewith of the language, employed in the decision in 
that case, that “all these essentials need not, however, be expressly negotiated 
upon, but may be understood from custom, course of dealing, or other circum- 
stances from which assent to them may fairly be implied,” could not have been 
harmful to the defendant, since it appeared, without dispute, that all the essential 
elements of the contract were acually agreed upon, and the policy issued, de- 
livery being withheld pending payment of the “matriculation fee.” 

Judgment affirmed. 

Stephens and Sutton, JJ., concur. 


SCULLY v. BREMER COUNTY FARMERS’ MUT. FIRE INS. ASS’N. 
No. 41379. 
Supreme Court of Iowa. 
Nov. 22, 1932. 
245 Northwestern Reporter 280. 


INSURANCE. 
Damage caused by explosion occurring when escaping gas was ignited by 
flame of lighted gas jet held “damaged by fire” within fire policy. 

Gas ignited escaped in process of adjusting acetylene gas lighting 
plant, and was ignited by the flame of a lighted gas jet, with the result 
that the expanding gases blew a large part of the foundation from under 
the house and caused other damage, and while the damage due to actual 
burning was of no consequence, the result of the ignition of the gas was 
“fire.” “Burning,” outside of laboratories and certain workshops, is a 
process of oxidation, which, if sufficiently violent, heats the elements in- 
volved to incandescence, and, if combustible gases are given off, there is 
a flame, and, when flames appear there is “fire.” 

(For other cases, see Insurance, Dec. Dig. § 421.) 


Appeal from District Court, Bremer County; M. F. Edwards, Judge. 
Appeal from judgment permitting recovery on fire insurance policy. 
Affirmed. 

Sager & Sweet, of Waverly, for appellant. 

McCoy & Beecher, of Waterloo, for appellee. 

CLAUSSEN, J. 
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Appellant insured a dwelling house, owned by appellee, against loss or 
damage by fire. The house was equipped with an acetylene gas lighting plant, 
which became out of order. In the process of adjusting it, a quantity of gas 
escaped into the basement of the house and was ignited by the flame of a lighted 
gas jet, with the result that the expanding gases blew a large part of the 
foundation from under the house and caused other damage. It is doubtful whether 
any of the material of the house was set on fire. In any event, the damage due 
to actual burning of such material was of no consequence. 


Proper proof of loss was made. The parties have agreed upon the sum in 
which the house was damaged. Appellant denied liability on the ground that 
the damage was not occasioned by fire. Trial was had to the court, and judg- 
ment was entered, for the agreed amount, against appellant, from which it appeals, 

The contract of insurance contains no language, germane to the case, which 
excepts liability for damage by explosion. 

The appeal presents only one question, namely, Was the damage to the house 
occasioned by fire? 


The question has its answer in the holding of this Court in Furbush vy. Con- 
solidated Patrons of Farmers’ Mutual Insurance Co., 140 Iowa, 240, 118 N. W. 
371. In that case the pertinent provisions of the contract of insurance were sub- 
stantially similar to the contract in this case. The thing insured against was 
damage by fire. Explosions were not excepted. In that case, as in this, loss 
was occasioned by the ignition of acetylene gas. In that case the gas was ignited 
by a lamp; in this, by an open lighted gas jet. In that case, as in this, damage 
due to actual burning was negligible. In that case, as in this, damage was due 
to the violent expansion of the burning gases, or, as the parties put it, to the 
explosion of the gas. In that case, as in this, the burning gases produced flame. 
In that case recovery on the contract of insurance was permitted, and, in the 
case at bar, it must be held that the damage complained of was occasioned by fire, 
and that appellee’s recovery is proper, unless our former case is overruled. The 
court is not disposed to overrule the case. 


It is contended that the holding of the court, in Furbush v. Insurance Co., 
140 Iowa, 240, 118 N. W. 371, is not in harmony with Vorse v. Jersey Plate Glass 
Ins. Co., 119 Iowa, 555, 93 N. W. 569, 60 L. R. A. 838, 97 Am. St. Rep. 330: 
Githens v. Great American Ins. Co. of New York, 201 Iowa, 266, 207 N. W. 
243, 44 A. L. R. 863, and Sigourney Produce Co. v. Milwaukee Mechanics’ Ins. 
Co., 211 Iowa, 1203, 235 N. W. 284 


In Vorse v. Jersey Plate Glass Ins. Co., 119 Iowa, 555, 93 N. W. 569, 60 L. 
R. A. 838, 97 Am. St. Rep. 330, action was, brought on a policy insuring certain 
plate glass in a building owned by plaintiff against loss or damage by breakage 
through accident. The policy contained this provision: “This company is not 
liable to make good any losses or damage which may happen by or in consequence 
of any fire.” 


It appears that the items of damage involved in that case were occasioned by 
the explosion of fumes of gasoline which were unintentionally ignited by a 
match or light in some room in the building. It fairly appears that the glass was 
instantly shattered by the expanding gases, and that as a result of the explosion 
the building was set on fire. In this situation it was contended that the damage 
to the glass was occasioned by or in consequence of fire. In discussing the con- 
tention of the insurance company, the court says: 


“The real point made is that the explosion was due to, or was in conse- 
quence of, fire, if not fire itself. * * * In the case before us, it [the explosion] 
was undoubtedly caused by fire, or, as stated in the agreed statement of facts, ‘by 
a match or light in the room, which transformed the gasoline gas into heat, which 
was propagated from one particle of air to another, and finally against the glass, 
the shock of which caused the breakage complained of. The stipulation says 
that the breakage and explosion occurred prior to the fire in the building, which, 
we assume, means that the glass was broken before any part of the structure, or 
of the goods stored therein, were ignited, for it is clear that there must have 
been a match or light in the room, which caused the explosion. Did the breakage 
then, happen by, or was it in consequence of, any fire?” 
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Proceeding to the determination of this question, the court said: 

“The question is a nice one, and by no means free from doubt; but we are 
inclined to the view that the loss here did not happen by, nor was inconsequence 
of, any fire, as those terms are used in the policy in suit. Of course, but for the 
lighted match, or other light in the room, the explosion would not have happened, 
atd the explosion itself was due to rapid combustion. But in ordinary parlance 
the damage was due to the explosion, or to the concussion produced thereby, or, 
as said in the agreed statement of facts, the explosion and breakage occurred prior 
to the fire in the building. The lighted match, or other light in the building, was 
not contemplated by the parties as the fire which was excepted by the terms of the 
policy. Jt was not a destructive fire, against the immediate effects of which the 
condition in the policy was intended as a protection. It was, it is true, the pos- 
sible means of putting the destructive force in motion, but was not the excepted 
peril. Had there been no fire after the explosion, it seems to us it could not fair- 
ly be claimed that the damage done the glass was due to, or in consequence of, any 
fire. The immediate cause of the breakage was concussion produced by the ig- 
nition of gas, it is true; but that such an effect was due to or in consequence of 
fire, as that term is ordinarily used, or as the parties intended it in this case, is 
hardly supposable. * * * 

“Policies of insurance should not have a technical construction for the pur- 
pose of defeating the insured. He has nothing to do with the wording of the 
policy, and must accept it as tendered. Hence the rule of construction hitherto 
quoted. Indeed, we think language such as that on which defendant relies should 
be given its ordinary and common signification, and not its scientific and technical 
meaning. The insured went to the company for a policy of insurance on the plate 
glass in her building, and received a policy providing indemnity for breakage not 
caused by, nor in consequence of, any fire. She had the right to assume that the 
policy covered damage by an explosion, such as the one in question, and was not 
called upon to go to some scientist for a technical definition of fire. After all, the 
question is, What would an ordinary man understand from the use of the term? 
Would such a person, having no technical information on the subject, understand 
that a gasoline explosion, caused by a lighted match, was a fire, in the absence of 
proof that something aside from the gas was ignited? We think not. At any 
rate, the trial judge was authorized to find the negative of this proposition. We 
cannot too strongly emphasize the thought that the match or other light referred 
to in the agreed statement of facts was not a fire, within the meaning of the con- 
dition of the policy now under consideration. * * * 

“Tf, then, the lighted match, or other fire which caused the explosion, was not 
a fire, within the condition of the policy, and there was no ignition of the building, 
or of the goods stored therein, which caused the breakage, ‘but all damage was 
done before the fire was started, as stated in the agreed statement of facts, then 
it is clear that plaintiff had a right to recover, and that the district court was 
correct in its holding. The parties themselves have distinguished the explosion 
from the fire in their agreed statements of facts, from which we have quoted. 
Giving the language used in the policy its ordinary signification, and applying it 
to the agreed statement of facts, we think the damage did not happen by, nor in 
consequence of, any fire. * * * 

“Keeping in mind the fact that the language of a policy of insurance is to be 
given its ordinary and popular signification, rather than its technical meaning, and 
that, when capable of two constructions, it is to be given that which is most fa- 
vorable to the insured, we reach the satisfactory conclusion that, under the agreed 
statement of facts in this case, the defendant is liable for the breakage.” (All 
italics are ours.) 

It 1s certain that the court did not announce the rule that the results of an 
explosion of combustible gas are not due to fire, for the court says: “Of course, 
but for the lighted match, or other light in the room, the explosion would not 
have happened, and the explosion itself was due to rapid combustion.” It is 
equally obvious that the court permitted recovery on the ground that the insured 
had the right to assume that the policy covered damage by an explosion such as 
the one involved, that neither the lighted match nor the burning fumes were fire 
within the terms of the policy, and that under the facts and circumstaces the fire 
contemplated by the exception was such as consumed the material of the building. 
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It is true that the case contains sentences, which, standing alone, appear to be 
inconsistent with the subsequent holding in the Furbush Case. It 1s said that 
destruction of the glass was not due to or in consequence of fire “as that term 
is ordinarily used,” and, that, if the lanaguage used in the policy is given “jts 
ordinary signification,” and applied to the agreed statement of facts, it must be 
held that the damage did not happen by or in consequence of fire. The case 
contains a quotation from a text on insurance in conflict with our present rule. 
Yet when the case is read as a whole, it does not conflict with the Furbush Case, 
for exactly as one reading the policy in the Vorse Case, and giving to all its 
terms their ordinary meaning, would naturally and properly assume that, if the 
glass was broken by the explosion of gasoline fumes, there could be recovery, 
in that the policy covered the glass only and insured against breakage through 
accident, so one reading the policy in the Furbush Case and likewise considering 
its language in its ordinary meaning, would naturally and properly assume that 
the damage due to the expansion of the burning gas could be recovered, because 
the policy covered the entire house and insured against damage by fire. Stated 
more tersely, the words “damage in consequence of fire” do not always mean the 
same thing. The policy and the risks to which it applies, are indispensable factors 
in determining the meaning of the words. 

In Githens v. Great American Insurance Co. of New York, 201 Iowa, 266, 207 
N. W. 243, 44 A. L. R. 863, the policy involved, insured against damage by fire. 
It excepted liability for loss by explosion of any kind. The case was decided 
upon the assumption that fire found its way from a burning building adjoining 
the insured property into the space between the ceiling and roof, causing an ex- 
plosion there, which did the damage, for which recovery was sought. Little, if any, 
damage was done by actual burning. The court permitted recovery on the policy, 
holding that the exception against loss by explosion of any kind did not embrace 
loss by explosion caused by a hostile or unintentional fire. The question whether 
the explosion was a fire was not in the case. 

In Sigourney Produce Co. v. Milwaukee Mechanics’ Ins. Co., 211 Iowa, 1203, 
235 N. W. 284, recovery was sought for damages done by smoke from an oil 
heater. The case holds that recovery cannot be had, under a policy insuring 
against damage by fire, for loss occasioned by the imperfect combustion of mater- 
ial within a friendly fire. 

The language employed by the court, in the cases referred to, was used in 
the light of the facts of each case. No single sentence was intended to stand 
alone. The matters under discussion were neither abstract nor academic. When 
so read, there is no conflict in the several cases above referred to. 

Other than in laboratories and’ certain workshops, burning is a process of 
oxidation. If this process is sufficiently violent, the elements involved are heated 
to incandescence, and, if combustible gases are given off, there is flame. It is 
not necessary to decide at what stage the process of oxidation becomes fire, but 
assuredly when flames appear there is fire. If a proper mixture of combustible 
gas and air is brought in contact with an open light or lamp, the mixture is 
burned in the twinkling of an eye, and the resultant gases are violently expanded 
by the heat produced by the burning. In the case at bar the gas was ignited 
by fire, by the burning gas jet, and the result of ignition of the gas was fire. 
The record discloses that the burning gas was aflame. The thing insured against 
is damage by fire, not actual burning. Losses due to smoke and water are 
frequently recouped under policies insuring against damage by fire. As pointed 
out in the Furbush Case, the fact that one fire is nearly instantaneous while the 
other is a relatively leisurely affair does not warrant the court in saying that the 
one is fire and the other is not. 

Reason and the former holding of the court lead inevitably to the conclusion 


that the judgment of the trial court is right. Consequently such judgment is 
affirmed. 


Affirmed. 
Stevens, C. J., and Evans, Albert, Kindig, and Bliss, JJ., concur. 
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FENLEY v. PHQENIX INS. CO. OF HARTFORD, CONN. No. 41538. 
Supreme Court of Iowa. Nov. 22, 1932. 
245 Northwestern Reporter 332. 
1, INSURANCE. 

Where insurer received insured’s letter March 2d requesting additional fire 
insurance and on March 4th approved request and attached to policy rider com- 
plying therewith, additional insurance held ineffective as to property burned 
March 3d. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

2, INSURANCE. 

Additional fire insurance approved day following fire eld not effective on 
ground that insured when applying therefor before fire paid premium to agent 
who said policy would be effective from date of application. 

Such additional insurance was not effective under such circum- 
stances, where the custom of insurer was to date the riders complying 
with such applications from the time of the approval of the application, 
and where there was no showing that the premium paid the agent was 
in insurer’s hands at the time of the approval of the application. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

Appeal from District Court, Wayne County; H. H. Carter, Judge. 

Action to recover on a fire insurance policy issued by defendant to plaintiff. 
The action was in equity, and, from a finding in favor of the plaintiff for the 
full amount of the policy and decree entered accordingly, the defendant appeals. 

Reversed. 

D. Cole McMartin, of Des Moines, for appellant. 

Bracewell, Murrow & Poston, of Corydon, for appellee. 

ALBERT, J. 

The plaintiff was the holder of a policy of fire insurance, in the sum of $500, 
issued by the defendant, covering household goods and personal effects, and 
issued and delivered on December 30, 1929. On February 27, 1931, plaintiff went 
to defendant’s soliciting agent, W. S. Merritt, and asked him to increase the 
amcant of this policy to $1,000, and at the time plaintiff paid to the agent the 
necessary additional premium. The next day Merritt wrote the defendant the 
following letter: “Please put an indorsement on policy No. 947480, raising the 
insurance on household goods to $1,000 to expire January 1, 1933.” 

The next day, March Ist, was Sunday, and this letter was received by Ralph 
Elliott, who had charge of the general business of the defendant company at 
Des Moines, Iowa, on March 2, 1931. He stamped the same as received on that 
date, and it was referred to a department in his office which had the duty of de- 
termining whether or not the proposed indorsement increasing the amount of 
insurance should be approved or disapproved. On March 4th that department 
attached a rider to the policy complying with Merritt’s request as set out in his 
letter above. On March 3d the property covered by the policy burned. 

In the trial of the case, the company admitted its liability on this policy in 
the amount of $500, and conceded judgment should be entered against it ac- 
cordingly. The plaintiff insisted, however, that the company’s liability was $1,000, 
and demanded judgment accordingly, and further insisted that, when Merritt’s 
letter reached the Des Moines office on the 2d day of March, the additional 
insurance became effective on that date. The company insisted that the ad- 
ditional insurance did not become effective until it was approved by the indors- 
ing department in the office and the rider was attached to the policy. 

To state it in another way: Plaintiff insisted that the $500 additional insur- 
ance became effective on the 2d day of March and the defendant insisted it did 
not become effective until the 4th day of March. Both parties agree that, under 
the law of the case, the additional insurance must have been effective before or 
at the time of the fire; hence the only question left is the fact question whether 
or not the plaintiff has, by a preponderance of the evidence, proven that this 
additional insurance was in effect at the time of the fire on March 3d. 

Merritt was the local soliciting agent for the defendant company at Sey- 
mour, Iowa. The evidence shows that the powers and duties of a soliciting 
agent are to take and forward applications for insurance; to collect premiums 
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and deliver policies forwarded from the home office. The plaintiff filed no written 
application for this additional insurance, but went to Merritt and told him he 
wanted $500 more insurance, and Merritt told him if he would pay the additional 
premium he would have a rider for $500 put on the policy increasing it to $1,000, 
and Merritt said: “You may pay me and I will send it in and that will take im- 
mediate effect on the policy.” 

Ralph Elliott was called as a witness for the plaintiff, and testified as to the 
manner of conducting the business in the office in Des Moines; as to the receipt 
of the policy and Merritt’s letter, heretofore set out, on the 2d day of March: 
that they placed it in the files with the applications of others for insurance and 
turned the same over to the department in his office to either approve or disapprove 
the proposed indorsement; and, as heretofore stated, the indorsing department 
approved the same and attached a rider on March 4, 1931, and the additional 
insurance began on the date the indorsement was made. 

[1] We do not set out the testimony in extenso, but the substance thereof 
shows that the company did not approve this proposed additional insurance or 
attach the rider or indorsement thereon until the 4th day of March, 1931. It 
follows of necessity, therefore, under the facts in the case, that this $500 addi- 
tional insurance was not effective at the time the fire occurred. 


[2] But the plaintiff seeks to avoid this situation by claiming that the soliciting 
agent, Merritt, agreed with him that the additional insurance should be effective 
at once, and, because the premium was paid to such soliciting agent, the insurance 
did in fact become effective as of the date of the payment. This gives rise, if 
we understand the plaintiff’s contention, to what is commonly referred to as “oral 
or preliminary insurance” covering the interim between the making of the applica- 
tion and its acceptance or rejection by the company. We have had occasion to 
fully’ review our prior cases in the case of Nertney v. National Fire Ins. Co, 
199 Iowa, 1358, 203 N. W. 826, 828, where we laid down the rule governing such 
questions, and in that case we held that, under the facts therein found, the same 
was within the rule, and there was preliminary insurance. We there said: “Where 
the policy covers the risk from the date of the application, it is apparent that 
the insured pays for insurance for the stipulated period begining with the date of 
the application, not the date of its acceptance. No one would be expected to 
take out insurance for a period of time that had already elapsed. But, unless 
there is a valid preliminary contract of insurance covering the time between the 
making of the application and its acceptance or rejection, that is what every 
insured who receives such a policy is required to do. * * * But, if the agent 
had no authority to make a contract for preliminary insurance covering the interim 
between the making of the application and its acceptance or rejection by the 
company, there was no insurance covering that time.” 

In the Nertney Case the blank application was sent by mail to the owner of 
the property, and the soliciting agent of the latter said: “You can fill out the 
blank application on the typewriter if you choose, sign same and return to us. 
The insurance will be in force immediately, but the policy may not be issued for 
two or three days.” The fact situation was that the owner of the property signed 
the application, accompanied with his check for the premium, but, when the 
soliciting agent received the same, he forwarded the application and the premium, 
less his commission, to the general agency of the company at Omaha. The Nert- 
ney opinion states: “It is an admitted fact that, if the application had been 
accepted, the policy issued in pursuance thereof would have covered the risk 
from the date of the application. It was shown that it was the general custom 
in the locality to so date policies issued on applications, and that Griffin had 
knowledge that the defendant company in issuing policies or applications for 
insurance on farm buildings so issued them as to cover the risk from the date 
of the application. It was also shown that, while Griffin had been previously 
employed by another local agency of the defendant company, he had assisted in 
taking an application for farm insurance, and had agreed that the insurance should 
become effective immediately, and that the policy issued by the company six weeks 
later covered the risk from the date of the application.” There is no evidence in 
this case showing that this was the custom of the company. 

The facts in the instant case are therefore distinguishable from the facts in 
the Nertney Case, in that the plaintiff’s evidence shows that on such applications 
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for additional insurance as the one involved herein the riders put on the policy 
were not dated from the time of the application, but always bore date of the 
approval of the application and the indorsement on the policy. Also, in this case, 
there was no showing in the record that the premium received by the soliciting 
agent was in the hands of the insurance company at the time the rider was placed 
on the policy, to wit, March 4th. This distinguishes the instant case from the 
Nertney Case, and the line of our opinions therein cited. 

We conclude, therefore that the district court erred in holding the company 
liable on this $500 additional insurance, and the case is reversed. 

Stevens, C. J., and Faville, De Graff, and Wagner, JJ., concur. 


SPRINGFIELD FIRE & MARINE INS. CO. et al. v. RAMEY. 
Court of Appeals of Kentucky. June 7, 1932. 
Rehearing Denied Nov. 15, 1932. 
53 Southwestern Reporter (2d) 560. 
1. INSURANCE. 


Evidence in action on fire policy respecting partial and total loss held to 
warrant submission of issues to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

7. INSURANCE. oi 5 

Evidence respecting cost of replacing insured building, if it were total loss, 
was not competent. 

(For other cases, see Insurance, Dec. Dig. 661.) 

8. INSURANCE. 

Evidence of cost of repairing insured building was competent on issue of 
partial loss. 

(For other cases, see Insurance, Dec. Dig. 661.) 

9. INSURANCE. ’ ee 

Requested instruction in action on fire policy held erroneous as failing to 
furnish standard by which jury might determine whether building was partial loss. 

Offered instruction was to effect that court instructed jury that build- 

ing was not totally destroyed, where reasonably prudent person desiring 

building of character of building immediately before fire would find it 

reasonably profitable and economical to repair and restore building rather 
than tear building down and build entirely new one. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

10. INSURANCE. 

Measure of recovery on fire policy in case of total loss is value of building 
as fixed in policy. 

(For other cases, see Insurance, Dec. Dig. § 493.) 

11. INSURANCE. 

Partial loss only resulted where building was not so far injured or damaged 
by fire that its identity or specific character was not destroyed, and remaining 
part could be substantially restored to original condition. 

(For other cases, see Insurance, Dec. Dig. § 494.) 

12. INSURANCE. 
__ Criterion of recovery for partial loss is such reasonable sum as represents 
difference in value between building just before fire and immediately thereafter. 

(For other cases, see Insurance, Dec. Dig. § 494.) 

Appeal from Circuit Court, Bell County. 

Action by Eleanora B. Ramey against the Springfield Fire & Marine Insurance 
Company and others. Judgment for plaintiff, and defendants appeal. 

Reversed. 

Gordon, Laurent & Ogden and Frank M. Drake, all of Louisville, and Low 
& Bryant, of Pineville, for appellants. 

N. R. Patterson, of Pineville, for appellee. 

RicHArpson, J. 

This appeal requires a review of a trial by a jury, in which a verdict was 
returned finding the insured’s building which was destroyed by fire, was a total 
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loss, and the recovery against the several appellants was fixed at the sum of 
$13,500, the face of the several policies. 

The appellants have asked this court to review its former opinions construing 
and applying section 762a-22 Ky. St. This section of the statute as it relates to 
the facts of this case was amended in 1916. The original act as amended has 
heretofore been considered and applied by this court in many cases. No additional 
authority or reason has been presented sufficiently convincing to warrant the court 
to give to the section a construction different from that reported in our former 
opinion. 

The appellants elaborately and forcefully urge, as grounds for reversal, that 
the court committed an error in refusing to direct a verdict in their favor; the 
admission of evidence in behalf of the appellee; refusing to give to the jury 
their offered instruction, and in the giving of those which were given by the court. 
We are required to determine both the competency and sufficiency of the evidence 
received by the jury in behalf of the appellee and the propriety of the given and 
refused instructions. 


The first witness heard in behalf of appellee was Thurman Powers. Without 
asking him to state any facts upon which he based his opinion, he was asked: 
“As a builder, you tell the jury if in your opinion that building is a total loss?” 
And without stating the facts, he responded: “It is in my opinion a total loss, 
yes sir.” 


J. F. Underwood next testified. Without stating any facts upon which he 
rested his conclusion, he was asked: “Considering that a total loss known to the 
law is that instead of repairing that building, the damaged parts, a reconstruction 
of the whole would be necessary to restore the building to its former con- 
dition, although the building may have some value as debris or salvage, would you 
say that building was a total loss? A. Yes sir.” 


Then Thurman Powers was recalled and was asked and answered as fol- 
lows: “Is that building in such a condition as to be unsafe and useless as a 
building, to require that the walls and whatever is standing there be taken down 
in order to restore it to its original condition? A. Yes sir, it would.” 


R. W. Johnson, also without disclosing the facts upon which he based his 
conclusion, was asked and answered this question: “Considering that a total loss 
under the law means where a building is so far injured as what remains is of no 
material value as a building though it may have value as debris or salvage, would 
you say that building was a total loss? A. Yes sir.” 


F. L. Rennebaum was asked and answered as follows: “Tell the jury 
whether or not, in your opinion, what is left of that building up there could be 
used for the purpose of restoring it, building to it, to its original condition, or 
would it be necessary to tear everything away that is there in order to restore 
that building to its original condition?” In answering, he stated that: “I would 
have to form my opinion from my past experience in my own remodeling. I 
just got through remodeling this building I was speaking of awhile ago; when I 
got through with the building I found it cost me more to remodel the building 
than it would have if I had begun to build a new building on a vacant lot. On 
this building up here after going through it thoroughly I have come to the con- 
clusion that the only thing of value is salvage—and the foundation. If you were 
going to rebuild that you would have to remove the salvage, it would be worth 
more to remove the salvage than the actual value of the foundation that is there; 
this foundation is laid in the old fashioned mortar and—” 

The court sustained a motion to exclude his answer. Lhereupon the court 
himself propounded this question to him, to which he answered as follows: “The 
Court: The question is, whether what is left there now would be worth anything 
to a person going in there to reconstruct that building and put it back in as good 
condition as it was before. Could the material there now be used for the pur- 
pose of reconstructing that building and putting it back in the condition it was 
before? A.I don’t consider that the material there has any value at all.” 

To W. E. Dance these questions were propounded: 

“As that building stands there from the effects of that fire could what is 
left of that building there be used as a building to build to and restore that build- 
ing as good as it was before, or in restoring it as good as it was before, would it be 
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necessary to tear away what is there and build from the ground up? A. I would 
tear it down if it was mine.” 

“Q. Is it worth anything what is there as a building to build to? A. No sir.” 

He made no statement of fact before answering them. 

H. L. Cowan was asked: “As a contractor and builder, 1f you were to start 
in to restore that house to a condition as good as it was before, would it be 
possible to use that stuff as it stands now in reconstructing and making it as 
good as it was before, or would it be necessary to tear away what is there and 
make an entire new structure?” And he answered: “The cheapest in my judgment 
would be to tear it away and start a new. building.” 

[1] The appellants objected to these questions when propounded and to these 
answers when made. Their objections were overruled, to which they reserved 
exceptions. No other evidence was offered in chief by the appellee, except that 
which was developed on cross-examination of appellee’s witnesses by the appel- 
lants. The appellants succumbed to the inviting temptation, which often presents 
itself to opposing counsel, to cross-examine the other party’s witnesses, and thus 
aided in the development of the facts. With the evidence appearing as it is in the 
record, and thus brought in, it cannot be claimed that no competent evidence was 
presented authorizing the submission of the issues to the jury. Yates v. Mullins, 
233 Ky. 781, 26 S.W.(2d) 757; Travelers’ Insurance Co. v. Turner, 239 Ky. 191, 
39 S.W.(2d) 216; Stanley’s Adm’r v. Duvin Coal Co., 237 Ky. 813, 36 S. W.(2d) 
630, and cases cited. 

[2] The appellants did not stand on their right to a peremptory instruction at 
the close of the evidence in behalf of the appellee, but, on the court’s refusing it, 
they proceeded to introduce their evidence. Under the prevailing rule, the court 
properly submitted the issue to the jury. L. & N. R. R. Co. v. Jolly’s Adm’r, 232 
Ky. 702, 23 S.W.(2d) 564; Terrell v. Sou. Ry. Co., 225 Ky. 645, 9 S.W.(2d) 993; 
Armstrong v. Vest, 223 Ky: 444, 3 S.W.(2d) 1073; Powell v. Galloway, 229 Ky. 
37, 16 S.W.(2d) 489. 


[3-5] The only evidence offered by the appellee other than that developed by 
the appellants on cross-examination of her witnesses was mere opinions of the 
witnesses, expressed in response to improper questions. It is a wise and salutary 
rule that a witness must testify to facts within his knowledge and not a mere 
conclusion, except experts in response to hypothetical questions which must em- 
brace the facts. To this general rule there is another exception which permits the 
admission of opinion evidence, not conclusions, when from the very nature of the 
subject-matter under investigation no better evidence can be obtained. If it were 
a general rule that a witness might be allowed to testify to a mere opinion, con- 
clusion, or inference which he may entertain concerning the facts in issue, trials 
before a jury would be little less than a farce. With the recognized rules of 
evidence ordinarily observed by the law, even where rigidly enforced by the courts, 
it is a matter of general knowledge that the bias, ignorance, and disregard of the 
truth by witnesses are not only a hindrance, but a real obstacle to, and oftentimes 
defeat, the administration of justice. If a rule that a witness must state facts 
known to him is observed by the courts, and the witness is required to state the 
facts, and knowingly perverts them, he may be indicted and convicted of perjury, 
but, if he is not required to narrate the facts, and is permitted to express his 
opinion, 1f he disregards the truth and commits perjury, by falsely stating his 
opinion, for so doing, it will be impossible to charge and convict him, for the 
law knows no way to make known to the jury the opinion of the witness as 
false and knowingly so made. 


[6] There should be no relaxation or nonobservance of the general rule in 
every case where the law requires its observance for the obvious and potent reason 
that, unless the primary physical facts are detailed by the witness, the jury may 
be misled by his bias or prejudice, or his disregard of the truth, which is the 
foundation of his opinion. City of Hazard v. Eversole, 237 Ky. 242, 35 S.W.(2d) 
313: Warfield Natural Gas Co. v. Laferty, 232 Ky. 248, 22 S.W.(2d) 611. The 
mere opinion of a witness without a statement of the facts is entitled to very 
little weight, and not sufficient to submit the case to the jury. City of Hazard v. 
Eversole, supra, and Warfield Natural Gas Co. v. Laferty, supra. Besides, to 
allow the opinion of a witness to be received as evidence without requiring of 
him a statement of the facts upon which it is premised would be to permit the 
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witness to invade the province of the jury. If the primary facts are stated by the 
witness the jury are as competent to form an opinion on them, as is the witness, 
Railway Company v. Schultz, 43 Ohio St. 270, 1 N. E. 324, 54 Am. Rep. 805, 
Jones Commentaries on Evidence. Vol. 3, § 1249, page 2299. 

The appellee in the introduction of her evidence entirely disregarded these 
elementary rules which should be observed on another trial, if one should be 
had. The case is one not authorizing or permitting hypothetical questions to the 
witnesses. 

[7, 8] The issue most strenuously and vigorously contested is, Was the in- 
sured’s property a total or a partial loss? The evidence as to what it would cost 
to replace the building if it was a total loss was not competent. Palatine Ins, 

v. Weiss & Co., 109 Ky. 464, 59 S. W. 509, 22 Ky. Law Rep. 994. If the 
damage to it was a partial loss, evidence of the cost of repairing it was com- 
petent on this issue. Spring Garden Ins. Co. v. Imperial Tobacco Co., 132 Ky. 7, 
116 S. W. 234. 

Only the opinions of the appellee’s witnesses were admitted as evidence bear- 
ing on the question of total loss, without a statement of the facts upon which 
they were based. The evidence in behalf of the appellants was admitted to 
establish the theory of a partial loss. Yet we are unwilling under these circum- 
stances to say that the court should have given a peremptory instruction to find 
that the building was only a partial loss. 

The appellant offered instruction “X” which is in this language: “The court 
instructs the jury that a building is not totally destroyed where a reasonably 
prudent person desiring a building of the character of the building immediately 
before the fire would find it reasonably profitable and economical to repair and 
restore the building rather than tear the building down and build an entirely 
new building.” 

[9] This instruction fails to furnish the jury a standard by which it might 
determine whether the building was a partial loss. It makes no pretense of 
defining “partial loss.” Its language was used arguendo in Royal Insurance Co. 
v. McIntyre, 90 Tex. 170, 37 S. W. 1068, 35 L. R. A. 672, 59 Am. St. Rep. 797, and 
approved in National Union Fire Insurance Co. v. Richards (Tex. Civ. App.) 
290 S. W. 912; Assurance Co. of America v. Continental Savings & Building 
Ass’n (Tex. Civ. App.) 8 S.W.(2d) 797; American Central Insurance Co. v. 
Terry (Tex. Com. App.) 26 S.W.(2d) 162; Glens Falls Ins. Co. v. Rogers (Tex. 
Civ. App.) 33 S.W.(2d) 465, and in other cases. 

In Palatine Ins. Co. v. Weiss, supra, the argument in Royal Insurance Co. 
v. McIntyre, supra, which is so insistently relied on by appellants, was considered, 
but not followed by this court. In the Palatine Case the trial court by its instruc- 
tion defined “total loss” within the purview of section 762a-22, Ky. St., which 
definition had theretofore been approved by this court in Caledonian Insurance 
Co. v. Cooke, 101 Ky. 412, 41 S. W. 279, 19 Ky. Law Rep. 651; and in AXtna Ins. 
Co. v. Glasgow E. L. & P. Co., 107 Ky. 77, 52 S. W. 975, 21 Ky. Law Rep. 726; 
Thuringia Ins. Co. v. Mallott, 111 Ky. 917, 64 S. W. 991, 23 Ky. Law Rep. 1248; 
Germania Ins. Co. v. Ashby, 112 Ky. 303, 65 S. W. 611, 99 Am. St. Rep. 295, 23 
Ky. Law Rep. 1564; ~. — later approved in Hartford Fire Ins. Co. v. Bourbon 
County, 115 Ky. 109, 72 S. W. 739, 24 Ky. Law Rep. 1850; Liverpool & London & 
Globe Ins. Co. v. “Satta 213 Ky. 184, 280 S. W. 924; Security Ins. Co. v. 
Rosenberg, 227 Ky. 314, 12 S.W.(2d) 688, 690; and Etna Ins. Co. v. Weekley, 232 
Ky. 548, 24 S.W.(2d) 292. 

In Security Ins. Co. v. Rosenberg, supra, the words “total loss” were aptly 
and accurately defined in these words: “If * * * [the] building was so far 
injured or damaged by the fire * * * that its identity or specific character as 
a building was thereby destroyed, or its parts and materials were thereby rendered 
unsafe or without value as they remained after the fire for the purpose of re- 
constructing the building substantially as it existed before the fire, the loss was a 
total one within the meaning of the policy.” 


[10-12] The measure of recovery in such case is the value of the building as 
fixed in the policy. The definition of the term “partial loss” deducible from the 
cases supra is, if the building was not so far injured or damaged by the fire that 
its identity or specific character as a building was not thereby destroyed, or its 
parts and material were not thereby rendered unsafe or without value for the 
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purpose of repairing as they remain after the fire, so that that part of it which 
remains after the fire can be substantially restored to its original condition before 
the fire by repairing it with like or similar material with which it was originally 
constructed, it was a partial loss. Thuringia Ins. Co. v. Mallott, supra; Hartford 
Fire Ins. Co. v. Bourbon County Court, supra. The criterion of recovery for 
partial loss is such reasonable sum as represents the difference in value, if any- 
thing, between the building just before the fire occurred and the same building 
immediately thereafter that was approximately caused by the fire; such difference, 
if any, in value to be determined by the reasonable cost of restoring or repairing 
any damage or injury caused solely by the fire to as good condition as 1t was just 
before the fire. Citizens’ Fire Ins. Co. v. Lockridge, etc., 132 Ky. 1, 116 S. W. 303, 
20 L. R. A. (N. S.) 226. Where the issue of total or partial loss, or both, is 
presented by the pleading and is supported by the evidence as in the present case, 
the terms total and partial loss should be defined and the measure of recovery 
stated in case of total and partial loss by appropriate instructions as we have 
indicated. 

Instruction No. 1 directed the jury to find for the plaintiff if her building 
was totally destroyed as a result of the fire. No. 2 directed that, “if the jury did 
not believe from the evidence that the building was totally destroyed by fire as set 
out in Instruction No. 1, but believed from the evidence that it was partially 
destroyed as a result of the fire, to find for the plaintiff.” Instruction No. 3 is an 
attempt to define “total loss.” It reads: “The court instructs the jury that there 
is a total loss of a building where so much of the material of which the building 
was made has been destroyed by fire or by reason of fire as to leave what re- 
mained of said building of no material value as it stands in the reconstruction of 
said building, though it may have value as debris or salvage.” 

[13] No. 4 advised the jury of the number necessary to sign a verdict. Not 
only was “total loss” incorrectly defined by instruction No. 3, but no instruction 
was given to the jury advising it what constituted a “partial loss.” No instruction 
was given authorizing the jury in any event to find the building was a partial loss. 
The court on another trial will define in his instructions both “total loss” and 
“partial loss” as we have indicated. For the reason heretofore stated, the objection 
to instruction “X” was properly sustained. The pleadings and the evidence author- 
ized the giving to the jury appellant’s theory which was presented by instruction 
“X.” On sustaining the objection to it, it was the duty of the court to prepare or 
direct to be prepared an instruction correct in form and substance presenting their 
claim of partial loss as we have indicated. West Kentucky Coal Co. v. Davis, 138 
Ky. 667, 128 S. W. 1074; Louisville Cemetery Ass’n v. Downs, 241 Ky. 773, 45 
§.W.(2d) 5. 

Wherefore the judgment is reversed. 


TRUSTEES OF THAYER ACADEMY v. CORPORATION OF THE ROYAL 
EXCHANGE ASSUR. OF LONDON, ENGLAND. 
Supreme Judicial Court of Massachusetts. Norfolk. Nov. 30, 1932. 
183 Southern Reporter 264. 


1. INSURANCE. 

Mortgagee’s taking of title by foreclosure held “sale” within fire policy pru 
visions, which without insurers’ assent made policy void, though payable to mort- 
gagee as interest may appear under present or future mortgage. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

2. INSURANCE. 

Interpretation of insurance contract is governed by rules governing inter- 
pretation of other contracts. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Words in insurance contract are to be construed according to intention of 
parties at time of contract. 

(For other cases, sce Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 
Fire policy payable to mortgagee “as interest may appear under present or 
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any future mortgage” held not to include mortgage interest acquired after fore. 
closing original mortgage and entering new insurance contract. 

Such policy did not include a mortgage interest acquired by the 
mortgagee after it had become the owner in fee by foreclosing its 
original mortgage and had as owner entered a new insurance contract 
with insurer, because, when the mortgagee sold the property after be- 
coming owner, it divested itself of all interest in the policy by assigning 
it to the purchaser, and because the insurer by assenting to such assign- 
ment became liable only to the purchaser in case of loss. 

(For other cases, see Insurance, Dec. Dig. § 581.) 
5. INSURANCE. 


Mortgagee’s assignment of all title and interest within, and advantages to 
be derived from fire policy, discharged rights of mortgagee and insurer and 
created new contract between insurer and assignee. 

(For other cases, see Insurance, Dec. Dig. § 213.) 

6. INSURANCE. 

In suit on fire policy, evidence of insurer’s custom regarding payment held 
inadmissible, where directly contrary to terms of policy. 

Evidence sought to be introduced was that there was a recognized 
custom in the “street” generally among insurance companies to pay 
fire losses where transfers have not been assented to, provided the hazard 
has not been increased; that is, the amount of the mortgage, for in- 
stance, where there was no suspicion in regard to the fire. 

(For other cases, Insurance, Dec. Dig. § 153.) 


Report from Superior Court, Norfolk County; Wilford D. Gray, Judge. 


Suit by the Trustees of Thayer Academy against the Corporation of the 
Royal Exchange Assurance of London, England. On report. 

Judgment for defendant. 

G. W. Abele, of Boston, for plaintiff. 

B. A. Brickley, of Boston, for defendant. 

DonaAHUE, J. 


The plaintiff, a corporation, has brought suit to recover damages for loss 
by fire to premises described in a policy of fire insurance in the Massachusetts 
standard form issued by the defendant corporation in December, 1926, insuring 
the then owners for a three-year period against loss or damage by fire in the sum 
of $4,000 payable in case of loss to the plaintiff “mortgagee, as interest may 
appear under the present or any future mortgage.” Two years later the plain- 
tiff foreclosed its mortgage and became the owner of the property by purchase 
at the foreclosure sale. The defendant thereupon attached to the policy and 
delivered to the plaintiff a rider dated December 13, 1928, stating that the 
plaintiff having foreclosed its mortgage, “on and after date this policy shall 
attach in the name and for the benefit of Trustees of Thayer Academy.” After 
having been the owner in fee of the property for about seven months, the plain- 
tiff sold and deeded it to one Cantanos and took back from him a mortgage in 
the sum of $4,000. At that time, July 12, 1929, another rider entitled “Transfer 
of Title” was attached to the policy by which the plaintiff transferred, assigned 
and set over unto Cantanos “all title and interest in the within Policy, and all 
advantages to be derived therefrom.” This was assented to by the defendant. 
On the same day the plaintiff’s treasurer told an employee of an agent of the 
defendant that the plaintiff had taken back a mortgage. No contract either oral 
or in writing was made by the defendant covering the plaintiff’s interest as mort- 
gagee. At some time later and before the fire, which was on December 4, 1929, 
Cantanos conveyed the property to one Frank, but the policy was never as- 
signed to the latter and he acquired no interest under it. At some time prior to 
the fire, another insurance company had issued a policy of $3,000 on the property 
to the then owner which was made payable in case of loss to the plaintiff as 
mortgagee. The fire loss was appraised at $6,715. On November 15, 1929, the 
plaintiff’s treasurer called at the office of the defendant’s agent, talked with an 
employee who had authority to make oral contracts of insurance for reasonable 
periods, told him that the property was about to be transferred, that the plain- 
tiff continued to hold its mortgage on the property and took away with him the 
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proper slips to be filled out and attached to the policy in order to protect the 
then owner of the property and the plaintiff as mortgagee, as well as other junior 
mortgagees, but these slips were not returned, or assented to by the defendant, 
before the fire. The judge found no oral contract of insurance was made and 
found for the defendant. The judge ruled that the original contract insuring the 
plaintiff's interest as mortgagee was terminated on December 13, 1928, when the 
plaintiff became the owner of the property and made a new contract with the 
defendant by which the policy thereafter attached “in the name and for the bene- 
ft of” the plaintiff, that the language of the original policy “payable in case of 
loss to Trustees of the Thayer Academy, Mortgagee, as interest may appear un- 
der the present or any future mortgage” did not cover the plaintiff’s interest un- 
der the mortgage taken aiter December 13, 1928, and excluded the following 
question which was put. by the plaintiff to an expert witness called by it: “Is 
there a custom, a recognized custom, in the ‘Street’ generally among insurance 
companies to pay fire losses where transfers have not been assented to, provided 
the hazard has not been increased that is, the amount of the mortgage, for in- 
stance, where there is no suspicion in regard to the fire?” The case comes be- 
fore us on a report which presents for determination the correctness of these rul- 
ings. 

c [1] The policy as originally issued contained a contract of insurance between 
the defendant and the then owners and a contract of insurance between the de- 
fendant and the plaintiff as mortgagee “as interest may appear under the present 
or any future mortgage.” These contracts were different in important respects. 
Palmer Savings Bank v. Ins. Co. of North America, 166 Mass. 189, 195, 44 N. E. 
211, 32 L. R. A. 615, 55 Am. St. Rep. 387; Union Institution for Savings v. Phoe- 
nix Ins. Co., 196 Mass. 230, 232, 81 N. E. 994, 14 L. R. A. (N. S.) 459, 13 Ann. Cas. 
433. For example, by the terms of the policy certain specified acts or defaults 
of the owners would render the policy void as to them but not as to the mortga- 
gee; if the policy should become void as to the owners by reason of their act or 
default the defendant had the right to pay to the plaintiff mortgagee the amount 
secured by its mortgage and get from it an assignment of its mortgage and of the 
note or debt secured thereby; in case of loss the owners were obliged forthwith 
to render a statement in writing setting forth the particulars of the loss, whereas 
the mortgagee was required only to furnish in writing within a reasonable time 
proper information in regard to the loss as to such matters as a mortgagee rea- 
sonably may be expected to know. Union Institution for Savings v. Phoenix 
Ins. Co., supra. When the plaintiff foreclosed its mortgage and by its voluntary 
act took title in its own name there was a “sale” within the provisions of the pol- 
icy which without the assent of the insurer made the contract of insurance void, 
not only as to the owners but likewise as to the mortgagee. Dailey v. Westches- 
ter Fire Ins. Co., 131 Mass. 173; Boston Co-Operative Bank v. American Central 
Ins. Co., 201 Mass. 350, 87 N. E. 594, 23 L. R. A. (N. S.) 1147. After the fore- 
closure sale the plaintiff no longer had an insurable interest ‘as mortgagee, the 
ownership was entirely changed and a new title created by the exercise of the 
power of sale. Boston Co-Operative Bank v. American Central Ins. Co., supra. 
In this juncture the parties made a new contract of insurance, expressed in the 
rider dated December 13, 1928. This was a contract insuring the plaintiff as own- 
er of the property, differing in important respects as to the mutual rights and ob- 
ligations of the parties from the contract which under the Massachusetts stand- 
ard form of policy an insurer makes with a mortgagee. 

[2, 3] The plaintiff contends that the words in the policy as originally issued 
making it payable in case of loss to the plaintiff “Mortgagee, as interest may ap- 
pear under the present or any future mortgage,” cover the interest taken by the 
plaintiff when, having acquired title in fee, it sold the property seven months af- 
terwards, and took back a mortgage from the purchaser. “The rules which gov- 
ern the interpretation of all other contracts govern in the interpretation of con- 
tracts of insurance. The fair meaning of the language used, as applied to the 
subject matter, is to be ascertained.” Oakes vy. Manufacturers’ Fire & Marine 
Ins. Co., 131 Mass. 164, 165. The words in question are to be construed according 
to the manifested intention of the parties as of the time of the making of the 
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contract (C. H. Batchelder & Co., Inc., v. Batchelder, 220 Mass. 42, 45, 107 N. E. 
455); they cannot be segregated for construction apart from the rest of the in- 
surance contract (Smith v. Abington Savings Bank, 171 Mass. 178, 184, 50 N. E. 
£45); they are to be interpreted “in accordance with the natural meaning of the 
words used in the light of the circumstances existing at the time.” Foster y. 
Lee, 271 Mass. 200, 205, 171 N. E. 229, 231. 

[4] In Attleborough Savings Bank v. Security Ins. Co., 168 Mass. 147, 149 
46 N. E. 390, 60 Am. St. Rep. 373, the words in a policy making it payable to a 
mortgagee “as its interest shall appear” were construed. That phrase was inter- 
preted as having reference to the amount which at the time of loss might be due 
the mortgagee on the mortgage debt originally called to the attention of the in- 
surer and as intending to provide for the event of a diminution of the amount of 
that debt. The additional words here found “under the present or any future 
mortgage” have since that decision come into use in conveyancing practice. They 
undoubtedly broaden somewhat the obligation of the insurer, but we cannot un- 
der the established rules for the construction of contracts so construe the words 
as to include a mortgage interest acquired by the plaintiff long after it had be- 
come the owner in fee by foreclosing its original mortgage and as owner had en- 
tered into a new and different contract of insurance with the defendant. In 
Amory v. Reliance Ins. Co., 208 Mass. 378, 94 N. E. 677, where similar words 
were in the policy, the loss occurred while the original mortgage was in full force 
and no such question as here considered was there presented. 

[5, 6] When the plaintiff sold the property it assigned to the purchaser “all 
title and interest in the within Policy, and all advantages to be derived there- 
from.” The defendant assented to this assignment and thereby became liable 
only to the purchaser in case of loss. There was no reassignment of the policy 
by the purchaser to the plaintiff to cover the new interest in the property that it 
then took as mortgagee. The plaintiff divested itself of all interest in the policy 
by its assignment. That assignment operated “to discharge the rights and obli- 
gations incident to the original parties, and by agreement of parties and oper- 
ation of law gives birth to a new contract between the insurer and the assignee 
upon the old terms.” Swaine v. Teutonia Fire Ins. Co., 222 Mass. 108, 110, 109 
N. E. 825,826; Wilson v. Hill, 3 Metc. 66, 69. The custom which the plaintiff pro- 
posed to show by its expert witness was directly contrary to the terms of the 
contract then made and hence was not admissible. Boruszweski v. Middlesex 
Mutual Assurance Co., 186 Mass. 589, 593, 72 N. E. 250, and cases cited. 


There being no error in the rulings made by the judge, judgment must be en- 
tered for the defendant. 


So ordered. 


SCHAFFER v. HAMPTON FARMERS’ MUT. FIRE INS. CO. No. 29011. 
Supreme Court of Minnesota. Nov. 18, 1932. 
245 Northwestern Reporter 425. 
1. INSURANCE. 


In action on fire policy covering silo and barns in one of which moonshine 
still was being operated by tenants, thereby increasing risk, evidence held to 
support verdict finding insured landlord had knowledge of still. 

One of the insured barns, at time of fire, contained still and apparatus 
for the making of moonshine liquor, and also 25 to 40 jugs, most or all 

of which contained alcohol, 50 barrels, most or all of which were full of 

corn mash, heating stoves, galvanized tank, pressure tank, and pipes con- 

necting the pipes and jugs. The fire insurance policy contained a clause 
providing that, “if the risk be increased * * * by any means whatever 
within the control of the insured, * * * the policy shall be void.” 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

In action on fire policy, evidence held not to require finding that insured’s 
lack of knowledge of existence of still in insured barn was established by positive 
and unimpeached testimony. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Syllabus by the Court. 
1. The record does not require a finding that plaintiff’s lack of knowledge of 
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the existence of a still in a barn which had been destroyed by fire was established 
by the positive and unimpeached testimony in support thereof. 
The charge to the jury did not contain reversible error. 

+ from District Court, Dakota County; W. A. Schultz, Judge. 

Action by Henry Schaffer against the Hampton Farmers’ Mutual Fire Insur- 
ance Company. Verdict for the defendant. From an order denying his alternative 
motion for judgment non obstante or a new trial, the plaintiff appeals. 

Order affirmed. 

Albert Schaller and Kueffner & Marks, all of St. Paul, for appellant. 

D. L. Grannis, of South St. Paul, for respondent. 

Wison, C. J. 

Plaintiff appealed from an order denying his alternative motion for judgment 
non obstante or a new trial. 

The action is to recover upon a fire insurance policy containing a clause: “If 
the risk be increased * * * by any means whatever within the control of the 
assured, * * * the policy shall be void.” 

Plaintiff owns a farm near Hampton on which he formerly lived. In 1925 he 
left the farm and moved to St. Paul, some 33 miles away, and it has since been 
occupied by the Weiler family as tenants. There were two barns on the farm. On 
December 17, 1928, these barns and a silo were destroyed by fire. 

At the time of the fire one of the barns contained a very extensive still and 
apparatus for the making of moonshine liquor. The evidence shows that there 
were some 25 to 40 jugs in the barn, most or all of which contained alcohol; 
that there were at least 50 barrels in the barn, most or all of which were full of 
corn mash; that there were two heating stoves; galvanized tank; pressure tank; 
and pipes connecting the pipes and jugs. On the morning after the fire there were 
three large truck loads of barrels and stoves and two large truck loads of cracked 
corn hauled away. The cracked corn was quite wet, and the stoves then contained 
coal fire. 

The case has been here before. 183 Minn. 101, 235 N. W. 618, 236 N. W. 327. 
the first trial resulted in a disagreement; the second trial resulted in a verdict 
for plaintiff; and the third trial resulted in a verdict for defendant. 

When the case was here before we held, as a matter of law, that the risk was 
increased because of the operation of the still in the barn; but a new trial was 
granted on the single issue as to whether or not the assured was in control of the 
means by which the risk was so increased. This depended upon whether plaintiff 
had knowledge thereof. 

[1, 2] 1. In the last trial the evidence was substantially the same as in prior 
trials as to the presence, conditions, and circumstances of the still and its equip- 
ment and materials to be used. We previously held that the facts and surrounding 
circumstances were such that the jury might infer that plaintiff had knowledge 
of its existence. In the last trial plaintiff undertook to remove the opportunity 
for such a permissible inference. He took the witness stand and denied knowledge 
thereof. He testified that the last time he was in the barn was on October 9 and 
10, 1928, and that no such apparatus was then in the barn, and that he never 
knew of the still’s being there until the time of the fire. There is no direct 
evidence in the case as to when the equipment was installed in the barn. Another 
witness testified that he was in the barn on October 9, 1928, and saw nothing 
‘there in the way of a still. Another neighbor was there in the fall of 1927 or 
1928, he cannot say which, but he saw two barrels and a disconnected tank, which 
he said were somewhat similar to a range boiler on a kitchen stove. He said it 
might have been a pressure tank. It had a gauge on it. 


Plaintiff contends that the jury disregarded the clear, positive, and unimpeached 
testimony of himself and the other witness and that such testimony was in no way 
improbable or contradictory. He claims that such testimony could not be dis- 
regarded within the well-established rule. O’Leary v. Wangensteen, 175 Minn. 368, 

221 N. W. 430; First National Bank of Minneapolis v. Van De Putte (Minn.) 
244 N. W. 416, filed September 30, 1932; Case v. Fevig (Minn.) 244 N. W. 821, 
filed October 7, 1932. 

Indeed, these two witnesses are not directly disputed, but when their testimony 
is considered in the light of other testimony in the case and of the testimony of 
plaintiff himself, we find facts and circumstances which permit the jury to reject 
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such testimony. The still and its attachments and magnitude may indicate that jt 
had been installed a long time before the fire. In the light of the evidence in the 
case it must have taken a considerable length of time to install this equipment 
and to assemble all of the corn mash in the 50 or 60 barrels and then to make at 
least a partially finished product which was in the jugs, and it would not be 
unreasonable for the jury to find that the still operation had been commenced at 
a time more than two months before the fire. It is also important to note that 
the testimony shows that there was a still on this farm in April or May, 1927, 
and in August, 1927. Different witnesses so testified. Some found this barn locked, 
and they entered through the window apparently to satisfy their curiosity to see 
a still, perhaps one in operation. Plaintiff was on his farm at different times in 
1927, but claims he did not in that year go in any barn thereon. This may have 
been a peculiar claim in the judgment of the jury. Ordinarily one in his situation 
would have been expected to look about the buildings and therein when he was 
at the farm. He was not able to state whether the barn was locked or not. His 
answers were evasive. The record indicates that he was not candid and that he 
was not entirely fair in giving his testimony. He knew that Weiler, the tenant, 
made moonshine on a farm where he lived before he rented plaintiff’s farm, and 
he knew that Weiler had been “pinched” for that. He there visited Weiler on 
several occasions. Plaintiff was asked whether or not liquor was made on his 
farm before Weiler moved there and he refused to answer the question. It was a 
pertinent and proper question, and plaintiff’s evasion not only showed the jury 
that he was not frank, but it tended to discredit him. He admitted that on one 
occasion a man hauling grain on the farm called his attention to a “coil” in the 
granary on the farm. This seemingly referred to threshing time in 1927 or 1928, 
The jury could consider the probability of the coil causing plaintiff to think of 
Weiler making liquor whether it was a lead coil or a copper coil as plaintiff now 
asserts. Plaintiff referred to it as “Weiler’s coil.” 

To summarize the circumstances that permitted the jury to decline to follow 
testimony which plaintiff claims was unimpeached, we have this: A large and 
extensive still was in operation; circumstances and a permissible inference tend to 
indicate that intoxicating liquor was made on the farm while plaintiff lived there; 
that plaintiff knew that Weiler made moonshine liquor immediately before he 
moved onto this farm; that a still was on the premises in 1927; that plaintiff’s 
testimony that he was not in the barns in that year was unusual, and in a measure 
under all the circumstances unreasonable; that plaintiff saw “Weiler’s coil” in 
the granary in 1927 or 1928; that the plaintiff’s testimony was evasive, uncertain, 
and apparently was not candid and frank. The record therefore permits the triers 
of fact to find that the plaintiff did have knowledge of the existence of the still, 
and they were not required blindly to accept the assertion of plaintiff nor to 
consider themselves controlled by the recollection of time on the part of the other 
witness whose memory may have been dimmed by the lapse of time and who 
never at any time made a disclosure of a very definite or satisfactory examination 
so as now to determine particularly what was or was not in the barn at the time. 

2. Plaintiff makes several assignments of error in relation to the charge to 
the jury. These attacks upon the charge are largely mythical and fanciful. The 
issue was definitely stated, and apparently because of the rather extended litigation 
the jury was admonished that no other tribunal had ever passed upon the question, 
submitted to it and that it could not therefore be guided by what any previous 
jury had done or by what the Supreme Court had said. There was no chance for 
misunderstanding. A concrete discussion on these assignments would not be help- 
ful and is not necessary. Plaintiff cannot complain that the jury was told that the 
risk had been increased. 

Affirmed. 


HESSIAN HILLS COUNTRY CLUB, Inc., et al. v. HOME INS. CO. 
Supreme Court, Appellate Division, First Department. 
Nov. 18, 1932. 
260 New York Supplement 309. 
INSURANCE. : 
Mortgagee’s rights under fire policy containing loss payable clause in his 
favor could not be contested because of mortgagor’s defaults. 
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Mortgagee’s right could not be contested because of alleged de- 
faults of mortgagor, in swearing falsely in its proof of loss, in setting 
fire to insured property, and in falsely representing that certain articles 
of personal property were on insured premises, since a standard mort- 
gagee clause, which was not attached to policy, was required to be read 
into it. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 


Appeal from Supreme Court, Special Term, New York County. 

Action by Hessian Hills Country Club, Inc., and Abe Fischer, against the 
Home Insurance Company. From an order denying a motion for summary judg- 
ment and for a severance of the action as to the plaintiff Hessian Hills Country 
Club, Inc., Abe Fischer appeals. 

Order reversed and motion granted to extent of ordering an assessment of 
amount due the plaintiff Abe Fischer and directing a severance of the action of 
the Hessian Hills Country Club, Inc., against the defendant. 

Argued before Finch, P. J., and McAvoy, Martin, O’Malley, andd Townley, 
JJ. 

Moos, Nathan, Imbrey & Levine, of New York City (Alfred B. Nathan, of 
New York City, of counsel, and A. J. Asche, of New York City, on the brief), 
for appellant. 

Avery, Taussig & Fisk, of New York City (Almond D. Fisk, of New York 
City, of counsel), for respondent. 

Towntey, J. 

This action was brought upon a policy of fire insurance to recover some 
$29,040.64. The damage resulted from a fire on the premises of plaintiff Hessian 
Hills Country Club, Inc. Plaintiff Fischer is the mortgagee of a mortgage 
amounting to $55,000. 


Under the policy the defendant insured the plaintiff corporation in the sum 
of $60,300 against loss or damage by fire to certain buildings and the contents 
thereof. By the rider attached to the policy all the loss if any was made payable 
to plaintiff Fischer, the mortgagee, “as interest may appear.” The fire occurred 
on the 8th of November, 1930. Loss was suffered to the extent of $55,500 dam- 
age to buildings and $3,400 damage to the contents. The complaint makes the 
necessary averments and demands judgment. 


In the defendant’s answer three separate and complete defenses are pleaded. 
The first is that the plaintiff corporation swore falsely in its proof of loss con- 
cerning its lack of knowledge as to the cause of the fire; second, the plaintiff 
corporation by one of its authorized agents willfully set fire to the insured prop- 
erty; and, third, the plaintiff corporation in violation of the policy conditions 
falsely represented that certain articles of personal property were upon the in- 
sured premises when in fact certain of such articles were not located on the 
premises. It will be seen that these defenses relate solely to the alleged acts of 
the plaintiff corporation and in no way implicate the individual plaintiff Fischer, 
the mortgagee. 

The primary legal contention of the defendant is that the mortgagee un- 
der a policy to whom loss is payable “as interest may appear” is subject to any 
defense available against the mortgagor unless the standard mortgage clause is 
attached to the contract of insurance. The standard mortgagee clause was not 
attached to the policy in suit. As to this point of law, this court has already 
held to the contrary, in Greenwich Bank v. Hartford Fire Ins. Co. of Hartford, 
Conn., 222 App. Div. 219, 225 N. Y. S. 615, affirmed 250 N. Y. 116, 164 N. E. 876. 
In that case the question was squarely presented concerning the rights of the 
mortgagee under a loss payable clause as distinguished from his rights under a 
standard mortgagee clause. The issue in that case was whether the act or neg- 
lect of the assured mortgagor in failing to give prompt notice of loss would 
affect the mortgagee where the policy did not contain the standard mortgagee 
Provision. Not only this court, but the Court of Appeals in affirming the decision 
of this court, took the position that the standard mortgagee clause should be 
read into all the policies. If this be so, the rights of plaintiff Fischer are not to 
be contested because of any defaults of the mortgagor. 

Aside from this question of law, however, the affidavit in opposition to the 
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motion for summary judgment contains no facts whatsoever implicating either 
the mortgagee or the mortgagor in any of the wrongs set out in the answer and 
pleaded as defenses. 

The motion for summary judgment should have been granted on the law and 
the facts. 

The order should be reversed with $20 costs and disbursements, and the mo- 
tion granted with $10 costs, to the extent of ordering an assessment of the 
amount due the plaintiff Fischer under his policy and directing a severance of 
the action of the Hessian Hills Country Club, Inc., against the defendant. 

Order reversed with $20 costs, and disbursements and motion granted with 
$10 costs, to the extent of ordering an assessment of the amount due the plain- 
tiff Fischer under his policy and directing a severance of the action of the Hes- 
sian Hills Country Club, Inc., against defendant. Settle order on notice. 

Finch, P. J., and Martin and James O’Malley, JJ., concur. 

McAvoy, J., taking no part. 





ROUSE v. OLD COLONY INS. CO., Inc. No. 207. 
Supreme Court of North Carolina. Oct. 19, 1932. 
166 Southeastern Reporter 177. 
1. INSURANCE. . 
Contractual limitation of 12 months in which to bring suit, inserted in fire 
insurance policy under statute, held valid (C. S. § 6437). 
(For other cases, see Insurance, Dec. Dig. § 622[2].) 
2. INSURANCE. 
Action on fire insurance policy not brought within 12 months after fire, as 
provided in policy, could not be maintained (C. S. § 6437). 
(For other cases, see Insurance, Dec. Dig. § 622[1].) 


Appeal from Superior Court, Lenoir County; Cranmer, Judge. 

Action by W. C. Rouse, administrator of the estate of Mrs. W. C. Rouse, 
deceased, against the Old Colony Insurance Company, Inc. From a judgment for 
defendant, plaintiff appeals. 

Affirmed. 

The complaint alleged in substance that on September 3, 1929, the defendant, 
through its Kinston agency, executed and delivered to the plaintiff’s intestate a 
certain fire insurance policy covering property described in the policy; and, further- 
more, that on November 14, 1929, the property was destroyed by fire, and that 
the loss sustained by reason thereof was $1,500. 

It was further alleged that the defendant, through its agents, represented to 
plaintiff's intestate that the land and property, described in the policy of insurance, 
were covered by a mortgage invalidating the provisions of said policy and de- 
clined to make settlement by reason thereof. “That the said defendant, through 
its agents, held several conferences with the plaintiff and his counsel, in all of 
which said conferences the said defendant asserted positively that the premises 
upon which the building stood and which were destroyed by fire, were covered 
by a mortgage avoiding the policy, and that no liability existed thereon; that the 
said plaintiff, acting and relying upon said statements, representations and induce- 
ments made by the defendant, through its agents and employees, desisted from 
bringing suit on said policy, * * * until after the time within which said plain- 
tiff could, under the terms of said policy, bring action, had expired.” The action 
was instituted on February 26, 1932. 

The defendant demurred upon the ground that it appeared from the complaint 
that the action was not commenced within twelve. months after the fire as re- 


quired by the terms of the policy, and that the complaint did not state a cause of 
action. 


The judgment of the court sustained the demurrer upon the ground that it 
appeared “to the court that the plaintiff did not institute his action on the policy 
sought to be recovered on within the twelve months next after the fire, and under 
the terms of said standard fire insurance policy of the State of North Carolina, 
the type of the policy sued on, it is required, as a condition precedent to the 
maintenance of any action for recovery thereon that such action shall be com- 
menced within said period.” 


Fire} Salzwedel v. Pinkley et al. 


From the foregoing judgment plaintiff appealed. 

Louis I. Rubin and Shaw & Jones, all of Kinston, for appellant. 

W. S. Wilkinson, Jr., and J. P. Bunn, both of Rocky Mount, for appellee. 

Per Curiam. 

[1] The decisions of this court are to the effect that the contractual limitation 
of twelve months in which to bring suit, inserted in a fire insurance policy by 
virtue of C. S. § 6437, is valid and binding. Holly v. London Assurance Co., 170 
N. C. 4, 86 S. E. 694; Tatham & Co. v. Insurance Co., 181 N. C. 434, 107 S. E. 450. 

[2] The cause of action is laid upon the policy, and it is manifest that the suit 
cannot be maintained. 

Affirmed. 


SALZWEDEL v. PINKLEY et al. 
Supreme Court of Oregon. Nov. 10, 1932. 
15 Pacific Reporter (2d) 718. 
1. INSURANCE. 
Where insurer paid insured for loss of barn by fire, insurer was subrogated 
pro tanto to insured’s rights against third parties causing fire. : 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


4, INSURANCE. 

Insured’s waiver of damages for destruction of property to amount received 
from insurer affected neither insurer’s right to subrogation nor defendants’ right 
to have insurer joined. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


In Banc. 

Appeal from Circuit Court, Clackamas County; Earl C. Latourette, Judge. 

Action by William Salzwedel against William Pinkley and others. From 
judgment for plaintiff, defendants appeal. 

Reversed and remanded. 

Robert F. Maguire and Theodore Opsund, both of Portland, for appellants. 

Schuebel & Beattie, of Oregon City, for respondent. 

3ELT, J. 

This action was commenced on June 30, 1931, to recover damages to per- 
sonal property alleged to have been destroyed by fire through the negligence of 
the defendants. At the time of the fire, on the 25th day of August, 1929, the de- 
fendants were engaged in threshing grain for the plaintiff. The threshing ma- 
chine was so placed as to blow or discharge straw into plaintiff’s barn. Plaintiff 
charges that the defendants were negligent in the operation of the machine, in 
that they failed to oil its bearings, thereby causing a “hot box,” which resulted 
in setting fire to the straw blown into the barn. 

Defendants, as a plea in abatement, allege in substance that the barn was 
insured against loss by fire with the Farmers’ Fire Relief Association of Port- 
land, Or., in the sum of $800, and that, on September 3, 1929, the insurance com- 
pany paid to the plaintiff, after proof of loss had been made by him, the full 
amount due under the policy. Defendants aver that, by reason of such payment, 
the insurance company has been subrogated to the rights of the plaintiff, and 
that it is a necessary party to this action. 

As a second further answer and defense, defendants deny the negligence 
charged or that the barn became ignited through any fault or negligence on their 
part. 

As a third further answer and by way of counterclaim, the defendants allege 
that they performed services in threshing plaintiff’s grain which were of the rea- 
sonable value of $16.20. 

_As_a fourth answer and by way of counterclaim, defendants allege in 
brief, that the fire was caused through the negligence of the plaintiff, and that 
the threshing machine which was destroyed as a result of this fire was reason- 
ably worth, after deducting the value of certain salvaged parts, the sum of $816. 

After the trial court overruled the demurrer of plaintiff to defendants’ plea 
in abatement, the plaintiff filed his reply admitting payment of $800 to him by 
the insurance company on account of the destruction of the barn by fire, and 
specifically waived “the first $800 damages to the plaintiff’s barn as alleged in 
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the plaintiff's complaint.” The remainder of the affirmative matter alleged in 
the various answers of the defendants was denied by the plaintiff. 

After the issues were thus made under the pleadings, the defendants moved 
to have the plea in abatement determined before their plea in bar and counter- 
claim were considered, but the trial court denied such motion. 

The cause was submitted to a jury and a verdict and judgment had in fayor 
of the plaintiff and against the defendants in the sum of $575. Defendants’ ap- 


peal is based solely upon the various rulings of the court relative to the alleged 
plea in abatement. 


[1-3] When the insurance company paid the plaintiff $800 for loss of his 
barn by fire, it became subrogated pro tanto to the rights of the plaintiff. 14 R. 
C. L. 1404; Richards on the Law of Insurance (4th Ed.) § 52. Any damage 
which the plaintiff recovered not in excess of the amount thus paid under the 
policy would be held in trust for the insurer. It will be observed that the valye 
of the property as alleged was in excess of the amount of insurance. Hence, un- 
der the well-settled rule in this jurisdiction, the insurance company was a proper 
and necessary party to the action. Home Mutual Ins. Co. v. O. R. & N. Co. 
Or. 569, 26 P. 857, 23 Am. St. Rep. 151; Fireman’s Ins. Co. v. O. R. Co., 45 Or. 53, 
76 P. 1075, 67 L. R. A. 161, 2 Ann. Cas. 360; Olds v. Von der Hellen, 127 Or. 276, 
263 P. 907, 270 P. 497. Plaintiff and the insurer had a joint interest in the dam- 
ages arising out of this single liability. There could not be a complete determin- 
ation of the controversy without a joinder of the necessary parties to the action, 
It was the duty of the plaintiff to make the insurance company a party when 
timely objection was made on acount of defect in parties. The trial court was 
right in overruling the demurrer of plaintiff to the plea in abatement. It should 
have followed through by directing the joinder. The fact that the insurance com- 
pany did not, on its own motion, intervene, is beside the question. 

[4] The mere fact that plaintiff saw fit to waive his interest in the claim of 
damages to the extent of $800 cn account of loss of the barn could not affect the 
rights of the insurer nor the right of the defendants to insist that the contro- 
versy be settled in one action as contemplated by law. After joinder of the nec- 
essary parties, plaintiffs should have demanded full damages for the loss sus- 
tained, and a separate finding should have been submitted to the jury relative to 
the amount of damages sustained by reason of the loss of the barn. It is noted 
that the property other than the barn was not insured. As the issues were sub- 
mitted, it is impossible to ascertain from the general verdict whether any amount 
was allowed by the jury on account of the destruction of the barn. 

[5] It is asserted, however, that defendants are not injured, as the insurer 
could not subsequently maintain an action against them, for the reason that it 
would be barred by the statute of limitations. This does not alter the fact that 
the insurer was a necessary party and that defendants were entitled to a com- 
plete determination of the controversy in one action. Such contention miscon- 
ceives the purpose and spirit of the statute in requiring the action to be main- 
tained by the real parties in interest. 

The judgment of the lower court is reversed, and the cause remanded for 
a new trial. 

Campbell, J., concurs in the result. 


DALLAS GAS CO. v. BANKERS’ & SHIPPERS’ INS. CO. et al. No. 1243. 
Court of Civil Appeals of Texas. Waco. July 11, 1932. 
Rehearing Denied Oct. 13, 1932. 

53 Southwestern Reporter (2d) 130. 
1. INSURANCE. 

Insurers paying fire loss under policies subrogating insurers to insured’s right 
against wrongdoer causing fire became subrogated to insured’s rights against gas 
company for damages from explosion alone disassociated from fire. 

Insurers became subrogated to such rights since insured by accepting 
payment of loss impliedly agreed that the insurers became subrogated to 
claims for damages from explosion in that insured permitted insurers to 
recover for loss resulting to him and executed to insurers assignments of 
all his claims against the gas company; the gas company not being entitled 
to complain that insurers were allowed greater portion of recovery than 
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was due them so long as judgment was satisfactory to insured and gas 
company was not required to pay more damages than it caused. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 

5, EVIDENCE. ; ; 

In suit for gas explosion, evidence that telephone number was dialed and 
report of gas leak made held admissible to show gas company received report, 
where company’s employees appeared looking for leak. 

(For other cases, see Insurance, Dec. Dig. § 148.) 


Error from District Court, Dallas County; Towne Young, Judge. 

Suit by the Bankers’ & Shippers’ Insurance Company and others against the 
Dallas Gas Company. Judgment for plaintiffs, and defendant brings error. 

Affirmed. 

Harry P. Lawther and Robert M. Perry, both of Dallas, for plaintiff in error. 

Thompson, Knight, Baker & Harris and Robert Lee Guthrie, all of Dallas, for 
defendants in error. 

ALEXANDER, J. 

This suit was brought by H. M. Maxey, Bankers’ & Shippers’ Insurance 
Company, and the Royal Insurance Company against the Dallas Gas Company. 
The plaintiffs alleged in substance that Maxey carried policies of insurance with 
the Bankers’ & Shippers’ Insurance Company and the Royal Insurance Company 
insuring certain merchandise and other personal property belonging to him against 
the hazards of fire. It was further alleged that the Dallas Gas Company negli- 
gently maintained defective gas pipes about the premises occupied by Maxey, and 
as a result thereof a large quantity of gas was allowed to accumulate in and 
under the premises occupied by Maxey, and a fire and explosion occurred damag- 
ing and destroying Maxey’s property. The insurance companies alleged that they 
paid to said Maxey the amount claimed by him to be due under said policies, and 
took subrogation assignments from him permitting the insurance companies to 
recover from the Dallas Gas Company the amount of loss suffered by Maxey as 
the result of the fire and explosion, to the extent of the payments made to him by 
the insurance companies. The insurance companies prayed for a recovery against 
the gas company for the loss sustained by Maxey to the extent of the amount so 
paid by them, and Maxey prayed that he be permitted to recover from the gas 
company the amount of his loss over and above such payments. A trial before a 
jury resulted in a verdict for the Bankers’ & Shippers’ Insurance Company for 
the sum of $1,467 and the Royal Insurance Company for the sum of $3,189, and 
that Maxey take nothing. The Dallas Gas Company appealed. 

The policies of insurance issued to Maxey insured him against loss by fire, 
and provided that, in the event of a loss, and if it should be claimed that the fire 
was caused by the negligence of any other person, the insurance companies, on 
payment of the loss, should be subrogated to Maxey’s rights against such wrong- 
doer to the extent of the payment so made. The evidence shows that, after the 
loss, Maxey presented his claims and same were paid by the irisurance companies. 
Maxey then executed and delivered written assignments to the insurance com- 
panies assigning to them his claim against the party causing the loss to the extent 
of the amounts so paid by them. The petition alleged the subrogation agreements 
as contained in the policies and subsequent assignments thereunder, and further 
alleged that the loss was caused by a fire and an explosion, but did not allege 
what amount of damages was caused by the fire separate from the explosion nor 
that the fire preceeded and caused the explosion. The court did not submit to the 
jury the amount of damages caused by the fire, but submitted only the amount of 
loss caused by the explosion. The jury found that the loss was caused by an 
explosion, and that the defendant’s negligence was responsible therefor. 

The defendant in various ways raises the proposition that the insurance com- 
panies were not in position to recover against the defendant for any damages 
caused by it to Maxey by the explosion alone, disassociated from the fire. Its con- 
tention is that, since the policies insured Maxey against loss by fire only, the 
insurance companies were entitled to subrogation only in the event the loss was 
caused by a fire and were not entitled to subrogation if the loss was caused by 
an explosion. It further contends that the subsequent assignments executed by 
Maxey to the insurance companies were intended merely to carry out the subroga- 











404 The Insurance Law Journal, Vol. 80 |Feb., 1933 


tion agreement as contained in the policies, and were not intended to and did not 
have the effect of transferring to the insurance companies any greater right than 
they had under the subrogation agreements as contained in the policies, and 
therefore the insurance companies did not acquire any part of Maxey’s ‘Tight to 
sue the defendant for a loss occasioned by an explosion. 

[1] Of course, if Maxey had sued the insurance companies for the loss, it 
would have been necessary for him to have alleged and proven that the loss was 
caused by fire, or, if he had sought to recover for a loss caused by an explosion, 
it would have been necessary for him to have alleged and proven that a fire 
preceded and caused the explosion. Northwestern National Insurance Co. v. Mims 
(Tex. Civ. App.) 226 S. W. 738; Liverpool & London & Globe Ins. Co. v. Currie 
(Tex. Civ. App.) 234 S. W. 232. However, in this case we do not consider that 
the insurance companies in their action against the gas company are limited to the 
cause of action that could have been successfully " prosecuted by Maxey against 
the insurance companies under the policies. Maxey and the insurance companies, 
by agreements among themselves, have settled the question as to whether the 
insurance companies were liable to him under the policies. Maxey presented his 
claims, and asserted that the loss came within the terms of the policies. The in- 
surers paid the claims. Maxey, by accepting payment, impliedly agreed that the 
claims came within the terms of the policies, and that they were claims to which 
the insurance companies became subrogated upon payment thereof. This was a 
matter that they had the right to settle among themselves, and it is of no con- 
cern to the wrongdoer who caused the loss that the insurance companies paid a 
loss which they could have defeated in court. Maryland Casualty Co. v. Cherry- 
vale Gas, etc., Co., 99 Kan. 563, 162 P. 313, L. R. A. 1917C, 487; Iowa State Ins. 
Co. v. Missouri Southern R. Cos 223 Mo. App. 148, 9 S.W.(2d) 255; Cooley's 
Briefs on Insurance, vol. 7, p. 6732: Couch, Cyc. of Insurance Law, vol. 8, p. 
6649. Moreover, Maxey joined with the insurance companies in the prosecution of 
this suit, and permitted them to recover from the gas company for the loss re- 
sulting to him. He did not appeal from the judgment, and is apparently satisfied 
therewith. It is of no cocncern to the gas company that the insurance companies 
were allowed a greater proportion of the recovery than was due them so long as 
the judgment is satisfactory to Maxey and the gas company is not required to pay 
more than the damage caused by it. 

Furthermore, Maxey, upon the payment of his claims by the insurance com- 
panies, executed and delivered to them written assignments of whatever claim 
he had against any third party for the destruction of his property, to the extent 
of the amounts so paid by the insurance companies. His claim against the gas 
company for the destruction of his property by an explosion was one that per- 
tained to property rights and was therefore assignable. Maxey alone could raise 
the proposition that he did not intend to assign any part of the cause of action 
that did not come within the terms of the policies. He was a party to the suit, 
and is not complaining of the action of the court in awarding the recovery to the 
insurance companies. The insurance companies as the assignee of Maxey had the 
right to maintain any cause of action that Maxey could have maintained against 
the gag company. St. Louis A. & T. Ry. Co. v. Fire Association of Philadelphia, 
60 Ark. 325, 30 S. W. 350, 28 L. R. A. 83; Iowa State Ins. Co. v. Missouri 
Southern R. Co., 223 Mo. App. 148, 9 S. W. (2d) 255. 

[2] The building where the explosion occurred was a two-story brick build- 
ing, with a basement. A drug store was located on the ground floor. Defendant's 
gas pipes were located under the building and in the basement. The explosion 
completely collapsed and demolished ,the building. It was defendant’s contention 
that the explosion was caused by nitroglycerine kept in the drug store, while the 
plaintiffs contended that it was caused by the accumulation of gas under the 
building. The defendant introduced expert witnesses to prove that nitroglycerine 
explodes downward while gas explodes upward. It introduced evidence tending to 
show that the flooring of the building at the place of the explosion was not 
totally demolished, and from this sought to draw the deduction that the explosion 
could not have been caused by gas that had accumulated under the building. The 
court, over the objection of the defendant, permitted the plaintiff to prove by 
several witnesses who were in the building at the time of the explosion that they 
were blown across the street and severely injured and that others were killed in 
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the building. We think this evidence was admissible for the purpose of showing 
the character and extent of the explosion so as to enable the jury to determine 
the cause thereof. Ace : 

[3] The court, over the objection of defendant, permitted the plaintiffs to 
introduce in evidence a photograph of a piece of gas pipe taken from beneath the 
building. The testimony showed that shortly after the explosion the piece of gas 
pipe was removed from under the building, and several days thereafter the photo- 
graph of it was made. The picture showed a hole in the pipe. There was evidence 
that removing the pipe and exposing it to the air might have caused the rust 
scales to sluff off, producing the hole in the pipe at the time the photograph was 
made. However, the witness who removed the pipe testified that he saw the hole 
in the pipe immediately after it was removed. He could not say whether it was 
there before the pipe was removed. We think the photograph of the pipe, although 
taken several days after the pipe was removed from the building, was admissible 
especially in connection with the testimony of the witness who removed the pipe 
that the hole was in it when it was removed from the building. The testimony 
was admissible for the purpose of showing the condition of the pipe and to enable 
the jury to determine whether gas leaked therefrom. 

[4, 5] Claude Allen, a witness for plaintiffs, testified that, when he opened the 
drug store in the building in question on the morning prior to the explosion, he 
smelled natural gas, and reported the matter to his brother at about 11 a. m. He 
testified, over the objection of the defendant, that his brother immediately reported 
the matter to the gas company. The defendant claims this was error. The same 
witness testified on cross-examination in answer to questions by the defendant 
that he told his brother that he had better report the matter to the gas company, 
and for this purpose his brother went to the telephone and dialed a number and 
reported the leak; that his brother said over the telephone, “We have a bad gas 
leak, please send someone out here. * * * Thank you.” He testified that he 
did not know to whom his brother was talking, but that some time that afternoon 
some men came looking for a gas leak. Other witnesses testified that on that 
afternoon two white men and a negro from the office of the Dallas Gas Company 
came into the building and stated that a leak had been reported to the office and 
that they were there for the purpose of looking for it. They began soaping the 
pipes and trying to find the leak. The gas company admitted that these men from 
their office were in the building inspecting the pipes, but claimed that they were 
making a regular inspection and had not received any notice of the leak. The 
evidence of Claude Allen that his brother reported the leak to the company was 
a conclusion of the witness. He could not state what number was dialed. How- 
ever, in view of the fact that on cross-examination the matter was gone into fully 
by the defendant, and the witness explained to the jury that he did not know to 
whom the report was made, we do not deem this reversible error. Allen’s brother, 
who was supposed to have reported the leak, was‘ dead, and there was no one who 
could testify as to what number was dialed. The fact, however, that a number was 
dialed and a report of the leak was made, when considered in connection with the 
fact that the men from the Dallas Gas Company soon appeared on the scene 
looking for a gas leak, and stating that the matter had been reported to the 
office, was a circumstance admissible in evidence to. show that the defendant 
actually received the report made by Claude Allen’s brother. 17 Tex. Jur. 355. 

We have carefully examined. all other assignments of error, and do not find 
any reversible error therein. 

The judgment of the trial court is affirmed. 


WESTCHESTER FIRE INS. CO. v. ROSE et al. 
Supreme Court of Appeals of Virginia. Nov. 17, 1932. 
166 Southeastern Reporter 469. 
1. INSURANCE. 


Court by instruction respecting recovery on fire policy was without author- 
ity to make new contract for parties. 

(For other cases, see Insurance, Dec. Dig. § 669[2].) 
2 INSURANCE. 

Insurer was estopped from asserting that fire policies were rendered void by 
misdescription of property for which it alone was responsible. 
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The record disclosed that, although policy described building as 
brick building, rather than as brick-veneered, which in fact it was, that 
description was written in by agent of insurer, who assumed that he knew 
character of construction of building and acted upon his knowledge, with 
nothing in record suggesting that insured in any way acted in bad faith. 
(For other cases, see Insurance, Dec. Dig. § 379[1].) 

3. INSURANCE. 

Fire policy was not void for lack of mutuality of agreement or consider- 
ation because of misdescription of property written in by insurer’s agent. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

4. INSURANCE. 

Insurer, discovering mistake in description of building written in by agent 
had right only to demand payment of proper legal premium rate appliable to 
building. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

Error to Circuit Court, Lee County. 

Action by J. G. Rose and another against the Westchester Fire Insurance 
Company. Judgment for plaintiffs, and defendant brings error, and plaintiffs as- 
sign cross-error. 

Reversed and rendered. 

y Argued before Campbell, C. J., and Epes, Hudgins, Gregory, and Browning, 

W. G. Werth and Wm. H. Werth, both of Tazewell, for plaintiff in error. 

L. M. Robinette, of Jonesville, for defendants in error. 

Epes, J 

This is an action of trespass on the case brought by J. G. and Mollie W. 
Rose against the Westchester Fire Insurance Company to recover on two fire in- 
surance policies issued by the defendant to the plaintiffs. 

The plaintiffs owned and occupied a dwelling house situated on the north 
side of the Louisville & Nashville Railroad, about one-fourth of a mile south- 
west of the railroad station at Caylor in Lee county. The house was within 
about one-eighth of a mile of the state highway leading to Caylor Station, and 
could be seen plainly from the road. 

This dwelling was constructed as the ordinary frame house is constructed, 
except that, instead of being weather-boarded, its exterior surface was a brick 
wall one brick thick; that is, it was what is commonly known as a brick-veneer- 
ed building. 

In 1925 or 1926, the plaintiffs applied to the Potomac Joint Stock Land Bank 
for a loan, offering as security therefor a deed of trust on the land on which this 
dwelling stood. A. L. Witt of Big Stone Gap, an insurance agent, received in- 
formation that the plaintiffs had applied for such a loan, and instructed H. T. 
Richie, the cashier of the bank at Ewing, which is about three miles from Cay- 
lor, to solicit the plaintiffs for the insurance which he knew the Land Bank 
would require them to carry on the improvements on this property. 


Richie saw J. G. Rose and asked him to give him the insurance on this dwell- 
ing, stating that he had a good rate on it. In the conversation he advised him to 
take out a policy for five years, as the premium on a five-year policy, was the 
same as the aggregate premiums for four years where the policies were written 
for one-year terms. 

Rose agreed to let Richie insure the building for $4,000 and the furniture 
therein for $1,000 for a term of five years at the rate quoted him by Richie, 
which was the rate applicable to a brick dwelling situated as was the Rose dwell- 
ing. Richie did not require him to make a written application, or ask him any 
question as to the nature of the construction of the house; nor did Rose make 
@ny representations as to the nature of its construction. Richie had seen the 
house from the road a number of times and had been to it once, and from his 
observations thought that it was a brick house and so reported to Witt. Upon 
this information Witt issued two policies on the property for the Union Insur- 
ance Society, for which he was a general agent. One of the policies was issued 
for $2,500 for the dwelling; this being the amount of insurance which the Poto- 
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mac Joint Land Bank required the plaintiffs to carry to protect the loan made 
by it to them. To this policy Witt attached the standard mortgage clause and 
sent it to the Land Bank. The other policy was written for $1,500 on the dwell- 
ing and $1,000 on the furniture, and was sent by Witt to the plaintiffs. In both 
of these policies the building was described as a brick dwelling, and the premium 
paid by the plaintiffs was at the rate applicable to brick buildings, which was ma- 
terially less than the rate applicable to brick-veneered buildings. Soon after these 
policies were issued, Witt went to the Rose home to inspect the property on 
which he had issued these policies, but he found no one at home and did not get 
inside the house. From his inspection of the exterior he did not discover that 
the walls were not solid brick, but were brick-veneered. 

In the summer of 1929, the Union Insurance Society determined to withdraw 
from business in Virginia, and notified the plaintiffs that it was canceling their 
policies, and requested them to turn in the policies. When the plaintiffs re- 
ceived this letter, J. G. Rose went to Richie and told him that he did not want 
to send in his policy as its term had not expired. Richie told him to send it to 
Witt, and that he would see that he got new policies in the place of those which 
the Union Insurance Society was canceling. 

Rose sent the policy which was in his possession to Witt. The policies is- 
sued by the Union Insurance Society were canceled, and without any further in- 
quiry of or representations from the plaintiffs, Witt, who was also a general 
agent of the Westchester Fire Insurance Company, issued two policies of that 
company to the plaintiffs to take the place of the canceled policies. These are 
the policies here sued upon. 

Each of these policies is dated August 29, 1929, is for a two-year term, 
states on its face that the premium rate upon which it is issued is 40 cents on 
the $100, carries the three-fourths value clause, and describes the building in- 
sured as a “two story brick building with metal roof, occupied by assured as a 
dwelling house * .* * situate on the north side of L. & N. Railroad, in Caylor, 
Lee county, Va., about % of a mile southwest from R. R. Station.” One of the 
policies is for $2,500 on the dwelling alone. To this policy Witt attached the 
standard mortgage clause, and sent it to the Potomac Joint State Land Bank; 
and the plaintiffs never saw this policy until after the fire. The other is for $1,- 
500 on the dwelling and $1,000 on the furniture, and was delivered by Witt to 
the plaintiffs in whose possession it remained. 

There is a material difference in the fire hazard of a brick dwelling and that 
of a brick-veneered house. The premium rate on a brick dwelling and furniture 
therein is 40 cents on the $100, while the rate on a brick-veneered dwelling and 
its contents is 64 cents. 

There is no question that the dwelling which is described in the policies is 
the building which both Witt and the plantiffs intended should be insured under 
these policies, but there is a misdescription of the character of its construction in 
ew which was very material to the risk and the premium rate applica- 

e. 

This dwelling and the furniture therein were totally destroyed by fire on 
July 31, 1930. The evidence shows that the amount of insurance on the building 
was less than three-fourths of the value of the dwelling, and the amount of in- 
surance on the furniture was less than three-fourths of the value thereof, 

The plaintiffs asked the court to instruct the jury that the fact that the 
_ dwelling insured was described in these policies as a “brick dwelling” instead of 
as a “brick-veneered dwelling” did not render the policies void, but only entitled 
the defendant company to a credit for the difference between the amount of the 
Premium paid and the amount of the premium which should have been paid due 
to the fact that the building was a brick-veneered and not a brick building. 

The defendant asked the court to instruct the jury that the fact that the 
dwelling insured was described in the policies as a “brick” building, when it was 
a “brick-veneered” building, rendered the policies void ab initio, and that there- 
tore the plaintiffs were not entitled to recover anything. 

The court refused to give any of the instructions asked for by either party, 
but gave an instruction of its own, which reads: r 

“The court instructs the jury that. if they believe from a preponderance of 
the evidence in this case, the dwelling house and the furniture therein contained 
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are covered by the policies, filed and introduced as evidence in this case, that 
the dwelling-house and its contents were destroyed by fire on July 31, 1930, anq 
if the jury further believe from the evidence that the rate of insurance should 
have been sixty-four cents on the one hundred dollars and not forty cents, then 
the jury should find for the plaintiffs and assess their damages at such sum as the 
premium paid at the rate of forty cents would have paid for at the correct rate 
of sixty-four cents, and in assessing their damages the jury will base the amount 
= three-fourths of the value of the property as ascertained at the time of the 
re. i 

The plaintiffs excepted to the action of the court in refusing to give the in- 
structions asked for by them. The defendant excepted both to the action of the 
court in refusing to give the instructions asked for by it, and to the instruction 
given by the court. 

The jury returned a verdict for the plaintiffs for $2,500 on the dwelling and 
$625 on the furniture, a total of $3,125. The defendant moved the court to set 
aside the verdict because the jury had been erroneously instructed, and to enter 
final judgment for it. 

The court overruled this motion and entered judgment upon the verdict to 

- which action the defendant, but not the plaintiffs, excepted. 

To this judgment Westchester Fire Insurance Company has applied for and 
been granted a writ of error. Its assignments of error may be combined and 
briefly stated thus: The court erred in not holding and in not instructing the 
jury that the policies sued upon were rendered void ab initio by the fact that the 
dwelling insured was described as a brick building when it was:a brick-veneered 
building. It prays that the judgment of the court be reversed and final judgment 
here entered for it. 

On the other hand, the defendants in error admit that the instruction given 
by the court was erroneous, but assign as cross-error the failure of the court to 
instruct the jury as requested by them. They pray that the judgment of the 
court be reversed and final judgment be here entered for them for the full 
amount of their policies, less a credit of $12, the difference between the premium 
paid by them and the premium which should have been paid in view of the fact 
that the building was of brick-veneer construction. 

[1] The instruction given by the court is plainly erroneous. The effect of it 
was to make a new contract for the parties. This the court was without author- 
ity to do. Maryland Casualty Co. v. Cole, 156 Va. 707, 718, 158 S. E. 873. 

[2] The contention of the plaintiff in error that the description of the dwell- 
ing as a brick dwelling, when it was in fact a brick-veneered building, constituted 
a concealment or misrepresentation of a material fact or circumstance by the 
insured, or a fraud or false swearing on their part, is not well taken. No applica- 
tion was required of or questions asked the insured. Nothing was said or done 
by the plaintiffs to in any way induce the agent of the insurer to believe that the 
dwelling was of brick and not brick-veneered, and nothing was at any time said 
or done by the insurer or brought home to the insured which imposed upon them 
any duty to disclose to the insurer or its agent that a mistake had been made. 
The record wholly fails to show that the plaintiffs; even if they read the policies 
and noticed this misdescription, had any knowledge or notice that they were or 
might be deriving any benefit from the fact that the insurer, or its agent, thought 
the building was a brick building and not merely brick-veneered. There is noth- 
ing in the record which suggests that the insured in this case in any way acted 
in bad faith. The agent of the insurer assumed that he knew the character of 
the construction of the building, and acted upon his own knowledge. Having 
done so, the insurer is estopped from asserting that the policies have been rend- 
ered void by a misdescription for which it alone is responsible. “Westchester 
Fire Ins. Co. v. Ocean View, etc., Co., 106 Va. 633, 56 S. E. 584; Union Assur. 
Society v. Nalls, 101 Va. 613, 44 S. E. 896, 99 Am. St. Rep. 923; Conn. Fire Ins. 
Co. v. Colo. Leasing, etc., Co., 50 Colo. 424, 116 P. 154, Ann. Cas. 1912C, 597; 
14 R. C. L. 1025; Woods on Ins. *388; Washington Mills Emery Mfg. Co. v. 
Weymouth & B. Mut. F. Ins. Co., 135 Mass. 503; 16 L. R. A. (N. S.) page 124, 
note. 

(3, 4] The contention of the plaintiff in error that there was a lack of “mu- 
tuality of agreement or consideration” is likewise unfounded. Both the insurer 
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and the insured intended that this particular building should be insured. The 
mistake in the description of the character of the construction was the mistake 
of the insurer, to which the insured in no way contributed. It is true that as a 
result of its mistake the insurer exacted a smaller premium than it would have 
exacted except for this mistake, and a smaller premium than it was required by 
law to charge for the assumption of this risk; but this fact did not operate to 
render the contract void for want of “mutuality of agreement or consideration.” 
Under the existing statutes of Virginia relating to fire insurance rates, the insur- 
er, when it discovered this mistake, had the right to demand the payment of the 
proper legal rate, and it was its duty to do so; but this was the limit of its right 
arising out of this mistake. North River Ins. Co. v. Lewis, 137 Va. 322, 119 S. E. 
43; West Rockingham Mut. Fire Ins. Co. v. Sheets, 26 Grat. (67 Va.) 854; Yoch 
y. Home Mut. Ins. Co., 111 Cal. 503, 44 P. 189, 34 L. R. A. 857; Wright v. Fire 
Ins. Co., 12 Mont. 474, 31 P. 87, 19 L. R. A. 211; Dooly v. Hanover Fire Ins. Co., 
16 Wash. 155, 47 P. 507, 58 Am. St. Rep. 26; Georgia Home Ins. Co. v. Holmes, 75 
Miss. 390, 23 So. 183, 65 Am. St. Rep. 611; A&tna, etc., Ins. Co. v. Olmstead, 21 
Mich. 252, 4 Am. Rep. 483. 

The judgment of the trial court will be reversed, and judgment entered here 
in favor of J. G. Rose and Mollie W. Rose against the Westchester Fire Insur- 
ance Company for the full amount of both policies ($5,000), subject to a credit of 
$12; and the judgment will provide that $2,500 thereof shall be payable jointly 
to J. G. Rose and Mollie W. Rose and Potomac Joint Stock Land Bank of Alex- 
andria, Va., to be applied according to their respective rights under the pro- 
visions of the mortgage or deed of trust executed by J. G. and Mollie W. Rose 
to secure the payment of the debt due by them to said bank, but without obliga- 
tion upon the plaintiff in error to see to the application thereof. 

Reversed. 


FIREMAN’S FUND INS. CO. v. SMITH et al. No. 23842. 
Supreme Court of Washington. Nov. 22, 1932. 

16 Pacific Reporter (2d) 202. 

2. INSURANCE. 

Fire insurance contract is mere personal contract to indemnify insured against 
loss. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

3. INSURANCE. ; 

Mortgagee’s right to proceeds of fire insurance policy cannot be compromised 
or bargained away by mortgagor without mortgagee’s consent. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

4, INSURANCE. 

Evidence held to warrant finding that mortgagee did not relinquish interest in 
fire insurance policy in favor of association loaning money to mortgagor to build 
another building than that insured on same land. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

5. INSURANCE. 

Rights of second mortgagee, to whom fire insurance policy was made payable 
“as his interest might appear,” held not subject to first mortgage, where loan 
secured by second mortgage exceeded amount of policy. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

Tolman, C. J., dissenting. 

Appeal from Superior Court, Grays Harbor County; J. M. Phillips, Judge. 

Action in interpleader by the Fireman’s Fund Insurance Company against 
Edward R. Smith, A. D. Devonshire, and the Capital Savings & Loan Association. 
From a judgment for defendant Devonshire, defendant Loan Association appeals. 

Affirmed. 

Bigelow & Mainer, of Olympia, for appellant. 

O. M. Nelson, of Montesano, for respondent. 

Hotcoms, J. 

This action in interpleader was brought by Fireman’s Fund Insurance Com- 
pany, a corporation, as plaintiff, against Smith, Devonshire, and Capital Savings 
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& Loan Association, as defendants, to determine to whom the proceeds of a policy 
of insurance in the sum of $800 should be paid. 

Smith is the owner of a small tract of land at the city limits of Montesano 
Wash. He had a loan from Devonshire, and, as part security for that loan, had 
a mortgage clause attached to his insurance policy on a small residence located on 
his property. Desiring to build another building on the same land he sought a 
loan from the Capital Savings & Loan Association, which we will hereinafter cal] 
the Capital. Devonshire agreed to satisfy his mortgage and take a new mortgage 
which would be second to a mortgage to be given to the Capital. This agreement 
was carried out and the Capital made its loan to Smith, sending the money to 
Devonshire, who is president of a Montesano bank, to be disbursed to labor and 
materialmen so that the new building would be free and clear of liens. The Capital 
secured a fire insurance policy on the new building as agreed, but the mortgage 
clause on the old insurance policy, which was on the residence existing prior to its 
loan, was not transferred from Devonshire to the Capital. Later, a fire occurred 
which destroyed this residence and Devonshire claimed the insurance under the 
mortgage clause attached to the policy and the Capital also claimed the insurance 
under its first mortgage and under an alleged agreement that the insurance would 
be transferred to it in consideration of its making the loan. 

The cause being tried to the court without a jury, it made findings of fact 
and conclusions in favor of Devonshire holding that the preponderance of the 
evidence in the case did not show that Devonshire had relinquished his interest in 
the insurance policy and entered judgment accordingly. Among others, the trial 
court made the following finding: “That there was not sufficient evidence intro- 
duced by the defendant, Capital Savings & Loan Assn., to warrant the court in 
finding that there was any agreement or understanding between the parties defend- 
ant hereto that the said insurance was payable to the Capital Savings & Loan 
Assn., who held a first mortage on-said premises and was fully covered by an 
insurance policy in the sum of $2,000.00 on another building on the same premises; 
that the mortgage of the said Capital Savings & Loan Assn., only required the 
said Edward R. Smith, as owner of said premises, to carry $1,600.00 of insurance 
on the improvements on said premises, and the said Edward R. Smith carried a 
policy of insurance in the sum of $2,000.00 in favor of the Capital Savings & 
Loan Assn. on improvements on said premises.” 

Appellant insists that the preponderance of the evidence is contrary to the 
finding of the trial court relying upon the testimony of three witnesses for ap- 
pellant, one of whom was its representative at Aberdeen and the other two being 
officers of appellant in its general office in Olympia. Certain letters in the record 
are also relied upon and the application signed by Smith, the mortgagor. It is 
clear that Smith signed an application to the Capital pursuant to a previous under- 
standing had between him and Devonshire for a loan of $1,600 on a first mortgage 
from the Capital, Devonshire having agreed to take a second mortgage for his 
loan of $950. There was also correspondence between the Capital and Smith con- 
cerning the insurance policy in which the loss was made payable to Devonshire 
to the effect that the policy should be made payable to the Capital “as its interest 
might appear.” The Capital wrote a letter to Smith urging that the fire insurance 
policy Smith had on his home covered by its mortgage be turned over to it. This 
was in answer to a letter Smith had written to it to the effect that such fire 
insurance policy was made out to Devonshire and he wanted to keep it. Several 
days later Smith wrote the Capital that Devonshire had released that insurance 
and he would send it to the Capital. The Capital consummated the loan to Smith 
without obtaining a transfer of the policy. 

It is to be noted that the correspondence was between Smith, the mortgagor, 
and the Capital, which, by their arrangement, had become the first mortgagee, and 
Devonshire, the junior mortgagee, and not between Devonshire and the Capital. 
Devonshire testified denying that he had agreed to release the insurance he held in 
favor of the Capital. 

[1] Whether or not Devonshire agreed to release his rights to the proceeds of 
the insurance policy in favor of the Capital is the crucial question of fact in the 
case. Were we the triers of the facts we might have decided otherwise than did 
the trial court. On appeal, our province is not, however, to pass upon the credi- 
bility of the witnesses who testified in the trial court. The application of the 
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Capital by Smith and the correspondence between them could in no wise bind 
Devonshire, without his assent thereto. 

Both parties go far afield and discuss questions in no way related to any issue 
involved between these incumbrancers. 

[2] It is fundamental that a contract of insurance against fire is a mere per- 
sonal contract between the assured and the company to indemnify the insured 
against the loss it may sustain. 26 C. J. § 581, p. 434; 14 R. C. L. 1365. 

We can find no case and neither party has cited any, such as we have before 

ys, where two incumbrancers upon the same property claim the same insurance 
roceeds. 
: [3] We consider it good law, however, that the rights of the mortgagee to 
the proceeds of the insurance cannot be compromised or bargained away by the 
mortgagor without the consent of the mortgagee. First National Bank v. National 
Liberty Ins. Co., 156 Minn. 1, 194 N. W. 6, 38 A. L. R. 380. 

[4] Since the evidence does not convincingly show that Devonshire consented 
that the senior incumbrancer should have the proceeds of this insurance, we are 
compelled to conclude that the finding and judgment of the trial court were correct. 

[5] Appellant also argues that the insurance having been payable to Devon- 
shire “as his interest might appear,” and his interest being solely that of a second 
mortgagee, any rights he had under the insurance policy would be subject to the 
first mortgage of appellant. 

We cannot so consider. Devonshire’s loan was for $950 and the insurance was 
for $800. His interest was to the limit of the insurance policy in his favor, as 
measured by the amount of his loan. 

The judgment is affirmed. 

Mitchell, Parker, and Millard, JJ., concur. 

Tolman, C. J. 

I dissent. 

ANDERSON vy. LAW UNION & ROCK INS. CO., Limited. No. 72835. 

Supreme Court of Appeals of West Virginia. Oct. 18, 1932. 
166 Southeastern Reporter 361. 
INSURANCE. 


In action on fire policy covering personal property, defendant insurer, under 
evidence, held entitled to have issue of arson submitted to jury. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 


Syllabus by the Court. 

A case in which the defendant was entitled to have the issue of arson sub- 
mitted to jury. 

Woods, J., dissenting in part. 

Appeal from Circuit Court, Mercer County. 

Action by E. E. Anderson against the Law Union & Rock Insurance Company, 
Limited. To review a judgment in favor of the plaintiff, the defendant brings 
error. 

Judgment reversed, verdict set aside, and a new trial awarded. 

Sanders, Crockett, Fox & Sanders, of Bluefield, for plaintiff in error. 

W. Cody Fletcher, Ajax T. Smith, and W. W. Rogers, all of Princeton, for 
defendant in error. 

Woops, J. 


In this action plaintiff sought to recover the face amount ($1,200) of a fire 
insurance policy covering personal property. The company pleaded the general 
issue, and filed several specifications of defense, including that of arson. Defend- 
ant company brings error to a judgment entered on a jury verdict for plaintiff in 
the amount of $950. 

It should be stated at the outset that the trial court, at the instance of plain- 
tif and over the objection of defendant, instructed the jury that the specified 
defense that the plaintiff caused and procured the burning of the property sued for 
was not sufficiently supported by evidence to make it a question for them, and 
that they should not consider it in arriving at a verdict. 

_ Plaintiff, together with his family, lived in the city of Princeton, in a dwell- 
ing belonging to the wife and children. The house, at the time of the fire, was 
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advertised for sale under a deed of trust. The husband, some months prior to the 
fire, had been adjudged a bankrupt, and his property sold to his father-in-law 
who returned same to him. The fire occurred around 10:30 o’clock on the evening 
of April 28, 1931, just four days after the policy declared on herein had been taken 
out. Plaintiff, a brakeman on the Virginian Railroad, left on the morning of the 
28th on a 24-hour run, that being the first trip he had made in thirty days. The 
wife and children testified that they left the house about 8:25 to attend the 9 
o’clock picture show (a mile and a half away), and that the same was not over 
until 10:30. There is evidence that, upon the arrival of the fire truck, the building 
was burning very fast; that the top of the flue was blown clear away, or had 
fallen away; that the fireman “could not account for the fact that the bricks were 
blown all over the back yard”; that the kitchen stove was turned over on one 
side. Mrs. Anderson could not account for the fire. She stated that there were no 
explosives in the house, and that she had left only a handful of coals in the stove, 
One witness for defendant states that he passed Mrs. Anderson in the vicinity of, 
and going away from, the dwelling, shortly before the alarm was sounded, 
Several months thereafter, the fire marshal called on Mrs. Anderson (the family 
then living in Mullens), and inquired as to the whereabouts of her stepson, Alvin 
Anderson, who had been at the Anderson home for supper on the evening of the 
fire. Mrs. Anderson informed the marshal, according to the latter’s statement, that 
she did not know where Alvin was working at the time. It appears, however, that 
she boarded a train that very evening for Princeton, went from Princeton to 
Athens, W. Va., and out to the place where Alvin was then working, and had an 
interview with him. Alvin states that she admonished him to say nothing of her 
visit. He also testified that the children went to the picture show alone, and that 
Mrs. Anderson was at the house when he left, which was shortly after supper. 
Dixie Anderson, wife of Alvin, testified that a few days before the policy was 
taken out Mrs. Anderson had told her that she thought she would have a new 
Ford in about two weeks. 

The majority of this court are of opinion that, under the foregoing testimony, 
the defendant was entitled to have the issue of arson submitted to the jury, and 
that the trial court erred in giving the plaintiff’s peremptory instruction in that 
regard. Inasmuch as the case must be returned for a new trial, for the foregoing 
reason, a further statement of the evidence is deemed unnecessary. 

We perceive no error in the trial court’s ruling in regard to plaintiff’s instruc- 
tion No. 8 and defendant’s instruction No. 8. Defendant attacks plaintiff's instruc- 
tion No. 8, which submitted the question of sole and unconditional ownership of 
the property to the jury, on the theory that the evidence conclusively established 
that neither plaintiff nor his wife had title to certain designated items listed in 
the proof of loss, on the date of the issuance of the policy, or the date of the 
fire. We do not think, under the circumstances of this particular case, that such 
position is well taken, since it does not affirmatively appear that the trustee did 
not purposely disregard certain items of property in his appraisal. We are also of 
opinion that the facts did not warrant an instruction to the effect that recovery 
for the loss of the items formerly sold in the bankruptcy proceedings should be 
limited to the value placed thereon in said bankruptcy proceeding; hence defend- 
ant’s instruction No. 8 was properly refused. 

Judgment reversed; verdict set aside; new trial awarded. 

Woods, J. 

I dissent to so much of the foregoing opinion concerning arson as reverses the 
case. 
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NATIONAL LIFE & ACCIDENT INS. CO. v. WHITFIELD. No. 4—2642. 
Supreme Court of Arkansas. Oct. 3, 1932. 
53 Southwestern Reporter (2d) 10. 
|, INSURANCE. | } ; 

Under combination policy providing for weekly indemnity of $7 for not 
exceeding 20 weeks during any consecutive 12 months, insurer was liable, in case 
of total disability resulting from illness, for $140 every 12 months that total dis- 
ability continued. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

2. INSURANCE. | 

Insurance policies are liberally construed in furtherance of general plan of 
insurance and most strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. : 

Rule that insurance policies are construed most strongly against insurer ap- 
plies to provision limiting liability. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4, INSURANCE. ; te 

Upon insurer’s breach of policy providing for weekly indemnity in case of 
total disability resulting from illness, insured was entitled to sue for damages. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

5. INSURANCE. 

Damages for insurer’s breach of policy providing for weekly indemnity in 
case of total disability from sickness are cash value, at time of breach, of past 
and future installments, based on insured’s expectancy. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

6. INSURANCE. 

That insured died after judgment but during period of expectancy did not 
affect insurer’s liability for breach of policy providing for weekly indemnity in 
case of total disability. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

7. EVIDENCE. 

In action for insurer’s breach of policy providing for weekly indemnity in 
case of total disability, court did not err in refusing to take judicial notice of 
tables of mortality of disabled lives. 

(For other cases, see Evidence, Dec. Dig. § 12.) 

Appeal from Circuit Court, Pulaski County, Second Division; Richard M. 
Mann, Judge. 

Action by Homer Whitfield against the National Life & Accident Insurance 
Company. From judgment for plaintiff, defendant appeals. 

Affirmed. 

Appellant prosecutes this appeal from a judgment in an action commenced 
by appellee, a boiler maker’s helper at the Missouri Pacific Railroad Shops, for 
an alleged total disability for life upon a combination insurance policy which 
etter certain limited benefits arising from accident, sickness, and death of the 
insured. 

Appellant denied all the allegations of the complaint and pleaded affirmatively 
that any disability Whitfield might show himself to be suffering from was due 
to the ravages of tertiary syphilis, a disease not covered under the policy of 
insurance. 

_ The policy afforded indemnity against disability caused by accidental injury, 
in addition paid a small death benefit, and also provided for payment of $7 per 
week for a period of time not exceeding 140 days or 20 weeks during any twelve 
consecutive months for total disability caused by illness or sickness, but specifically 


exempted the insurance company from all liability where the sickness resulted 
from venereal disease. 
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The policy provides for payment of benefits for total disability caused by 
illness or sickness as follows: 

“* * * And in further consideration of the payment in advance of the 
premium stated * * *, on or before every Monday hereinafter during the life 
of the insured, * * * which is for insurance against disability for sickness 
* * * the National Life & Accident Insurance Company doth hereby agree, 
subject to the conditions herein * * *, in case of sickness * * to pay to 
the insured the weekly benefits named * * *. 

“Benefits will be paid for each day that the insured is by reason of illness 
necessarily confined to bed and * * ¥*, disabled from performing work of any 
nature, provided such confinement or disability is not less than four consecutive 
days * * *, The total number of days for which benefits will be paid under 
this policy is limited to one hundred and forty (140) during any twelve consecu- 
tive months. Benefits under this clause will be paid each seven days, except when 
payment is for less than one week, then payment will be made at the rate of one- 
seventh of the weekly benefits for each day.” 

“No benefits will be paid for sickness * * * 
diseases * * *,” 

The insured suffered an illness July 17, 1930, caused by valvular heart disease, 
mitral regurgitation, myocarditis, and oedema (swelling) of the lower limbs, which 
during all the time thereafter and until his death, May 7, 1932, confined him to his 
bed and totally disabled him. 

On July 17, 1930, he made a claim for disability benefits for one week and 
afterwards made two other weekly claims for disability benefits, all three of 
which were paid, making a total paid to insured in weekly benefits of $21 under 
the policy. The insured filed two other claims in 1930, both of which appellant 
company refused to pay and denied all liability under the policy for the reason 
that the sickness and consequent disability of the insured was caused by venereal 
disease. 

After its denial of liability attorneys were employed by insured to demand 
payment of the disability benefits due under the terms of the policy, and in reply 
to their demand they received a letter from appellant company on May 28, 1931, 
stating among other things that it had received both the demands and claims and 
that a Wasserman test showed that insured’s disability was due to a venereal 
disease, and that the claimant had misunderstood its reasons for refusing to pay 
the claims, saying: “In this he is in error, as we explained to him in the presence 
of his employer that the policy does not cover venereal trouble and his employer 
stated at that time that no policy did, and he could not expect to recover on 
claims of this nature. He is fully familiar with this whole case.” 

Suit was thereafter filed alleging breach of the contract and the total and 
permanent disability of insured, his age of 60 years, and that he had a life ex- 
pectancy of 14.10 years; prayed judgment for $1,871 as damages, the amount appel- 
lant company would have been required to pay under the policy as reduced to the 
present value after it had been breached. 

A demurrer was filed to the complaint and overruled, and the answer denied 
the allegations and pleaded exemptions from liability for disability benefits because 
appellant’s sickness resulted from a venereal disease. An amendment was filed to 
the complaint reducing the amount for which judgment was prayed to $1,440.31. 

Many physicians testified, the majority of whom stated that they had made 
Wasserman tests and: that the sickness causing appellant’s disability was not the 
result of a venereal disease, only one physician testifying that he had found it so, 
the others saying such finding must have been due to the error of the technician 
in deciding about the test. They also said that the heart trouble from which 
appellee suffered was not a result of syphilis, having been caused by a mitral 
lesion of the heart. 

The jury was instructed, the appellant complaining of three instructions given 
over its exceptions, and from the judgment on the verdict this appeal is pro- 
secuted. 

Barber & Henry and Troy W. Lewis, all of Little Rock, for appellant. 

Sam T. & Tom Poe, of Little Rock, for appellee. 

Kirsy, J. (after stating the facts). 

{1] Appellant insists that the court erred in not sustaining its demurrer to the 


resulting from venereal 
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complaint, since it alleges the policy limited the indemnity in any event to pay- 
ment of $7 per week for 20 weeks of any one year; but as the opinion herein 
shows, we have concluded that no error was committed in overruling the de- 
murrer, this being a suit for damages for breach of the contract rather than for 
indemnity under the terms of the policy. 

It is undisputed that appellant company refused to comply with the provisions 
of the policy and denied liability thereon, alleging that such disability was 
occasioned by and the result of a venereal disease not covered by the policy; or 
that it had been breached by the company's refusal to pay disability benefits in 
accordance with the terms thereof. 

A fair construction of the terms of the policy binds appellant to pay to the 
insured during his lifetime and the continuation of a total disability weekly bene- 
fits of $7 per week, not exceeding, however, 20 weeks during any one period of 
12 consecutive months, said policy providing: “* * * The total number of 
days for which benefits will be paid under this policy is limited to one hundred and 
forty (140) during any twelve consecutive months.” 

A reasonable construction of this provision necessarily limits the number of 
days for which disability benefits may be paid to insured during any period of 
12 consecutive months, but certainly not to the payment only of that amount for 
a continuing disability, otherwise this clause would have been omitted from the 
policy. It does not exclude the inference that the parties contemplated that future 
benefits would be paid for a disability which continued during the lifetime of the 
insured, such clause limiting only the liability of the insurer to the payment of the 
amount prescribed to 20 weeks during any consecutive 12 months. If this clause 
had been omitted from the policy, it would have been like the policies involved in 
the cases of Commercial Casualty Ins. Co. v. McCulley, 185 Ark. 468, 48 S.W.(2d) 
225, and Travelers’ Protective Ass’n v. Stephens, 185 Ark. 660, 49 S.W.(2d) 364. 

[2, 3] Other provisions in the policy show it was intended to remain in full 
force and effect during the lifetime of the insured, if he paid the premiums as 
required therein. Policies of insurance are construed liberally in furtherance of 
the general scheme proposed; such policy being construed most liberally in favor 
of the insured and most strongly against the insurer. Mosaic Templars of 
America v. Crook, 170 Ark. 474, 280 S. W. 3, 32 C. J. 1152. This rule of con- 
tracts applies with equal force where the provisions of the policy involved are 
ones of limitation of liability. 1 C. J. 414, 415. 

It may be true that in case of a lapse of the policy or death of the insured 
no further claim could be made for a future period of disability as claimed by 
appellant company, but the limitation of the policy only is to the amount or lia- 
bility of appellant to the payment of no more benefits in any one year than the 
20 weeks as expressly provided. This suit, however, is for damages for breach of 
a contract, and the jury has found that the contract was wrongfully breached by 
appellant company, and that the disability here was from an illness or scikness 
covered by the terms of the policy. The policy provides that the insured must be 
disabled from performing work of any nature, confined to his bed, etc., and cer- 
tainly such terms do not indicate that it was limited on this point or a policy 
providing indemnity for partial disability only. 

[4-6] The breach of the contract, the appellant company’s refusal to pay 
under its terms, and denial of any liability thereunder, gave the insured the right 
to sue for gross damages for such breach of contract, and the court has held that 
the measure of such damage is the present cash value of the past and future 
installments of the weekly indemnity based on the life expectancy of the insured. 
Etna Life Ins. Co. v. Phifer. 160 Ark. 98, 254 S. W. 335. The rule as to the 
measure of damages is not modified by the fact that the insured died long before 
the end of the period of his life expectancy, the rights of the parties to a contract 
which has been breached being fixed at the time of the breach therof. Van 
Winkle v. Satterfield, 58 Ark. 617, 25 S. W. 1113, 23 L. R. A. 853; 6 Page on 
Contracts, p. 5623; Roberts v. Benjamin, 123 U. S. 64, 8 S. Ct. 393, 31 L. Ed. 
334. The breach of the contract occurred in October, 1930, the suit was brought 
in August, 1931, and judgment rendered against the company on January 8, 1932; 
the death of the insured being subsequent to all of these dates, and damages being 
recoverable for the breach of the’ contract rather than acceleration of the pay- 
ment of unmatured installments due under the contract. Manufacturers’ Furniture 
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Co. v. Read, 172 Ark. 642, 290 S. W. 353; Aitna Life Ins. Co. v. Phifer, supra, 

The testimony is ample to sustain the jury’s finding that the insured was 
permanently and totally disabled at the time his cause of action arose. Industria] 
Mutual Ins. Co. v. Hawkins, 94 Ark. 417, 127 S. W. 457, 29 L. R. A. (N. §) 
635, 21 Ann. Cas. 1029. 

No error was committed by the trial court in its refusal to give instruction A 
as requested by appellant, since its effect was to limit the amount of weekly 
disability benefits which insured might recover in the suit to those maturing 
before the bringing of the suit on August 3, 1931. This, as already said, is a 
suit for damages for breach of the contract by denial of liability thereunder, and 
appellee was entitled to recover all damages resulting from such breach in the 
one suit; it being the breach of the contract and not the time of its discharge or 
the time of the bringing of the suit that inflicts the damages, the breach and 
denial of liability going to the entire contract being a repudiation of any liability 
thereunder. Van Winkle v. Satterfield, supra; Travelers’ Protective Ass’n y, 
Stephens, 185 Ark. 660, 49 S.W.(2d) 364. 

Instruction 5 complained of was not erroneous on the measure of damages 
for the breach of the contract and was approved in the case of AXtna Life Ins, 
Co. v. Phifer, supra. 

[7] Neither was error committed in the court’s refusal to take judicial 
knowledge of the Hunter Tables of Mortality of Disabled Lives. The policy was 
not an insurance of a disabled man, but provided indemnity for disability to the 
insured, and certainly there was no necessity for giving any notice of any further 
disability under the policy of insurance, if any had occurred thereafter, or pay- 
ment of a premium therefor, since the policy was breached and liability repudiated 
by the refusal to pay for the disability that resulted and for which indemnity was 
claimed as arising from a disease excepted from the provisions of the policy, a 
risk not covered thereby. 

No error was committed in not instructing the jury otherwise, as appellant 
claims by the giving of plaintiff’s requested instruction 4. 

We find no error in the record, and the judgment is affirmed. 


OCEAN ACCIDENT & GUARANTEE CORPORATION, Limited, 
v. HOWELL. No. 22402. 


Court of Appeals of Georgia, Division No. 1. Nov. 19, 1932. 
166 Southeastern Reporter 678. 
INSURANCE. 


Whether insurer was estopped, by its agent’s conduct and statements in re- 
gard to application, to avoid accident policy for alleged false representation in 
application that insured’s average weekly earnings exceeded single weekly in- 
demnities payable under all policies carried by him, held for jury (Civ. Code 
1910, §§ 2479-2481, 2483). 

(For other cases, see Insurance, Dec. Dig. § 668[15.) 


Syllabus by the Court. 

The special grounds of the motion for a new trial are not in proper form for 
consideration; the evidence supports the verdict; and the trial judge did not err 
in overruling the motion for a new trial. 

Error from City Court of Savannah; Jno. Rourke, Jr., Judge. 

Suit by Theodore Morris Howell against the Ocean Accident & Guarantee 
Corporation, Limited. Judgment for plaintiff, defendant’s motion for a new trial 
was overruled, and defendant brings error. 

Affirmed. 

Ernest J. Haar, of Savannah, for plaintiff in error. 

Hitch, Denmark & Lovett, of Savannah, for defendant in error. 

Per Curiam. 

In an action on an accident insurance policy, Theodore Morris Howell pro- 
cured a verdict and judgment against the Ocean Accident & Guarantee Corpora- 
tion, Limited for $1,666.66, with interest thereon from May 9, 1931. The questions 
for decision are raised by the judgment overruling the defendant’s motion for a 
new trial. . 


With the exception of the last special ground, which is merely an elabora- 
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tion of the general grounds, the numerous special grounds relate either to the 
admission or rejection of evidence or to the charge of the court. The ground 
frst referred to will, of course, receive no separate consideration; and none of 
the other special grounds is in proper form for this court to consider. The re- 
quirements of special exceptions have so many times been reiterated by the ap- 
pellate courts of this state that we see no occasion to set out the numerous 
grounds referred to, with the law applicable thereto. A digest of the law in 
question will be found in Judge Cozart’s rules as given in Trammell v. Shirley, 
38 Ga. App. 710, 145 S. E. 486. 

The action was brought to recover one-third of $5,000, the amount of the 
policy, because of the loss of one of plaintiff’s eyes, alleged to have resulted from 
an injury received in an automobile accident on February 20, 1931, in Keystone 
Heights, Fla. Plaintiff proved the accidental injury as alleged and the loss of 
his eye, and the answer admits written notice of the injury and proof of loss. 
It was also admitted that the premiums were paid. The policy is written for 
$5,000, and states that “in consideration of the premium and of the statements 
contained in the application, a copy of which is endorsed hereon and made a part 
hereof,” the insurer insures the insured, a law book salesman, against loss or 
disability resulting directly, independently, and exclusively of all other causes 
from bodily injuries effected solely through accidental means. The indemnity 
for the loss of an eye is fixed at “1/3 the principal sum.” The policy provides 
also for the allowance of weekly indemnities in specified amounts under desig- 
nated circumstances. The policy contains also the following quoted provisions: 

“(1) This policy includes the endorsements and attached papers, if any, and 
contains the entire contract of insurance. * * * 

“(2) No statement made by the applicant for insurance not included herein 
chall avoid the policy or be used in any legal proceedings hereunder. No agent 
has authority to change this policy or to waive any of its provisions. 

“(25) The copy of application endorsed hereon is hereby made a part of this 
contract. * * *” ; 

The application attached to the policy of insurance begins as follows: “TI 
hereby apply for a special automobile accident policy and make the following 
statements as a basis therefor.” Next follow the usual questions and answers, 
and these in turn are followed by the signature of the applicant. Among other 
things, the applicant states he is employed by American Law Book Company as 
alaw book salesman. That part of the application with which we are particularly 
concerned reads as follows: “7. Q. Do your average weekly earnings exceed the 
single weekly indemnities payable under all insurance policies carried by you? 
A. Yes.” 


In paragraph 9 of its answer, the defendant avers that plaintiff answered 
questions 7 of the application falsely, for the reason that “his average weekly 
earnings did not exceed the weekly payments under all of the insurance policies 
carried by him at the time of the issuance of said policy, or at the time said 
application was written.” In paragraph 10 of the answer, the defendant alleges 
“that the loss of sight of petitioner’s right eye was not due to the alleged accident, 
but was due to the development of a well defined nucleus cataract, and that the 
same was not traumatic in origin.” 

Section 2479 of the Civil Code (1910) reads: “Every application for insurance 
must be made in the utmost good faith, and the representations contained in such 
application are considered. as covenanted to be true by the applicant. Any varia- 
tion by which the nature, or extent, or character of the risk is changed will void 
the policy.” Section 2480 is as follows: “Any verbal or written representations 
of facts by the assured to induce the acceptance of the risk, if material, must 
be true, or the policy is void. If, however, the party has no knowledge, but 
states on the representation of others, bona fide, and so informs the insurer, the 
falsity of the information does not void the policy.” Section 2481 reads: “A 
failure to state a material fact, if not done fraudulently, does not void; but the 
willful concealment of such a fact, which would enhance the risk, will void the 
policy.” Section 2483 reads: “Willful misrepresentation by the assured, or his 
agent, as to the interest of the assured, or as to other insurance, or as to any 
other material inquiry made, will void the policy.” “A material representation is 
one that would influence a prudent insurer in determining whether or not to 











418 The Insurance Law Journal, Vol. 80 [Feb., 1933 


accept the risk, or in fixing the amount of the premium in the event of such 
acceptance.” Empire Life Ins. Co. v. Jones, 14 Ga. App. 647 (2), 82 S. E. 62. 
The rule last quoted was approved in Lee v. Metropolitan Life Ins. Co., 158 Ga. 
517 (2), 123 S. E. 737, and followed in Sovereign Camp of Woodmen v. Parker, 
36 Ga. App. 695, 697, 138 S. E. 86. See, also, Southern Surety Co. of N. Y. y, 
Fortson, 44 Ga. App. 329, 161 S. E. 679, 680. The case last cited was upon demur- 
rer, and the application under consideration in that case contained the following 
provision, which does not occur in the application in the instant case: “Do you 
understand and agree that as each and all of the above representations are made 
to induce the issuance of an insurance policy, should one or more of such repre- 
sentations, whether actually written hereon by you or not, prove to be false, all 
right to recovery of indemnity * * * shall be voided and forfeited to the company 
if such false answer were made with actual intent to deceive, or materially affect 
the acceptance of the risk. * * *” 

We are inclined to think that the alleged false answer to question 7 of the 
application would amount to a material representation. But, however this may 
pe, the defendant produced competent evidence, which was not refuted, that it 
was. However, in regard to the application, we quote as follows from the tes- 
timony of T. M. Howell: “The gentleman who talked to me about insurance had 
what I supposed was an application blank. He said all it required was the name 
and address, and that he would issue it then and there, but, when he could not 
find the policy that he wanted to issue, he told me finally that he would mail it 
to me, and it was later mailed to me. I signed the application while I was there. 
The answers are not in my handwriting. I did not fill out the answers to the 
questions.” In answering a question propounded by counsel for defendant as to 
whether the insurer’s agent “just wrote that in” (reference being made to the 
affirmative answer to question 7 of the application for insurance), the insured 
answered: “If it is in there he did, because we discussed that before I took the 
insurance. I told this gentleman I had all the weekly indemnity I wanted covered 
by other insurance, and all I was interested in was protection against automobile 
accidents. He said this: ‘That’s all right,’ but he ‘said ‘No matter how much you 
carry, you can’t collect more than you earn, no matter how much you carry.” 
The testimony of the plaintiff in regard to the application was not challenged. 

We here quote as follows from headnotes 1 and 2 of the decision in Clubb v. 
American Accident Co., 97 Ga. 502, 25 S. E. 333: “1. Where soliciting and for- 
warding applications for policies of insurance were within the scope of the duties 
of an agent of an insurange company, and such agent undertook to prepare for 
another an application for insurance, and willfully inserted therein a false answer 
to a material question, he will be regarded in so doing as the agent of the com- 
pany, and not of the applicant, and the agent’s knowledge of the falsity of the 
answer will be imputed to the company. 2. Although, in such case, the application 
was, by its terms, a part of the contract of insurance, and was signed by the 
person to whom the policy was subsequently issued, if the latter was fraudulently 
misled and deceived by the agent as to the contents of the application in the 
respect indicated, and was in fact ignorant that it contained the false answer in 
question, the company will not be allowed to avoid the policy on the ground of a 
false warranty in relation to that answer.” The foregoing decision was followed 
in Travelers’ Protective Association v. Belote, 21 Ga. App. 610 (2, 3), 94 S. E. 
834. 

The facts in the case at bar are not so strong against the insurer as were 
the facts in the cases last cited. However, we are of the opinion that it was for 
the jury to determine whether or not the insurer was estopped by its agent’s con- 
duct and statement in regard to the application from avoiding the policy because 
of the alleged false representation of the insured that his average weekly earnings 
exceeded the single weekly indemnities payable under all insurance policies carried 
by him. In addition to what has just been said, we will state that a careful 
analysis of the voluminous evidence in. regard to the insured’s earnings satisfies 
us that the jury had the right to conclude that his average weekly earnings did 
not exceed the single weekly indemnities payable under all insurance policies car- 
ried by him. 

While the insurer introduced evidence to sustain its contention set out in 
paragraph 10 of its answer, that the loss of plaintiff’s eye was not due to the 
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accident, the preponderance of the evidence was to the contrary. 

Our conclusion is that, under the evidence in the record, the jury had the 
right to conclude that the insured made out his case, and that the insurer did not 
sustain its defenses. 

Judgment affirmed. 

Broyles, C. J., and Hooper, J., concur. 

MacIntyre, J., not participating. 


SMITH-CANCLAR vy. UNITY INDUSTRIAL 
LIFE INS. & SICK BEN. ASS’N OF 
NEW ORLEANS. 
No. 14194. 
Court of Appeal of Louisiana. Orleans. 
Nov. 14, 1932. 
144 Southern Reporter 264. 
1. INSURANCE. 

Insured informed by insurer that it would be useless to file further weekly 
claim certificates held not precluded from recovering for injuries because such 
certificates were not filed. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

2. INSURANCE. 

Insured’s misstatement of age held not to affect insurer’s liability notwith- 
standing provision that in| such case, insurer would only be liable for amount 
payable according to table at proper age, where no table was embodied in policy 
or introduced in evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


3. INSURANCE. 

Where policies, stamped for identification with each other, showed conflict- 
ing statements as to insured’s age, presumption existed that insurer possessed 
knowledge of misstatement, and elected to continue policy in force. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 


4, INSURANCE. 

Under evidence, insured held entitled to statutory penalties for insurer’s 
failure to pay sick benefits (Act No. 310 of 1910). 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from First City Court of New Orleans; Wm. V. Seeber, Judge. 
Action by Pearl Smith-Canclar against the Unity Industrial Life Insurance & 
Sick Benefit Association of New Orleans. Judgment for plaintiff, and defendant 


Chester Owens, of New Orleans, for appellee. 

WESTERFIELD, J. 

This is a suit on two sick benefit policies of industrial insurance. Plaintiff 
alleges that on July 29, 1930, she sustained certain accidental injuries which totally 
disabled her for more than six months, and that, under the policies sued on, she 
was entitled to a total benefit of $5 per week for a period of twenty weeks; that 
only five weeks had been paid her and that, consequently, there was due fifteen 
weeks at $5 per week; that payment was arbitrarily refused, with the result that 
defendant, by the terms of Act No. 310 of 1910, has made itself liable for double 
the amount due under the policy, together with a reasonable attorney’s fee. De- 
fendant contends: First, that plaintiff was not in fact disabled by the accident 
she suffered; and, second, that she failed to execute and file with it weekly claim 
certificates, as required by the policies sued on; and, finally, that one of the 
policies, No. 245,217, contained a misstatement as to her age, which was given 
therein as 41 years, whereas in the first policy issued thirteen years previously 
her age was stated to be 38 years, making her correct age, at the time of the 
issuance of the second policy, 51 years. 

There was judgment below in plaintiff’s favor for $125, plus $25 as attorney’s 
fee. The defendant has appealed. 
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The evidence on the question of plaintiff's injury and disability, as given by 
her physician, is uncontradicted and to the effect that she was incapacitated for a 
period extending far beyond the twenty weeks, the limit of indemnity mentioned 
in the policies. 

[1] At the expiration of the first five weeks of disability further payment was 
refused plaintiff upon the basis of $5 a week and she was offered half that amount, 
which she declined, whereupon for two consecutive weeks she presented the usual 
certificates, executed by the attending physician, and was told that it was useless 
to file further certificates, as the claim would not be paid. There was, therefore, 
no need for plaintiff to go through the vain performance of presenting further 
certificates. Monteleone v. Royal Ins. Co., 47 La. Ann. 1563, 18 So. 472, 56 
1. BR. A. 74. 

(2, 3] The evidence satisfies us that plaintiff misstated her age, but, when the 
misstatement was made, whether in the first policy where her age is stated to be 
38, or in the second policy issued thirteen years later, where it is given as 41, is 
not clear. She testified that she did not know her age and does not know it now, 
her parents having died when she was very young. She is a negro washerwoman, 
and, while she can sign her name, she can neither read nor write. Her explana- 
tion of the conflict in the statements of her age is that the agent who wrote the 
policy guessed at it when she informed him she did not know it. The provision 
of the policy concerning the misstatement of age reads as follows: “In case of 
mistake or misstatement in age the Association will only be liable for the amount 
of benefits payable according to its table at the proper age.” 

There is no table embodied in the policy and none has been introduced in 
evidence. The defendant has, therefore, failed to meet the burden of proof on 
this point. Moreover, at the time of the issuance of the second policy, where 
plaintiff's age is given as 41, the defendant had in its files the information that 
thirteen years previously, in a former policy, her age was given as 38. The policies 
are stamped for identification with each other, the earlier policy bearing the 
notation “Addition to Policy #245217, issued 7/26/20,” and the later policy “Addi- 
tion to Policy #1313 issued 5/6/07.” It must be presumed, therefore, that the 
company was possessed of the knowledge of the misstatement of the age and 
nevertheless elected to continue the policy in force. Union National Bank v. 
Manhattan Life Ins. Co., 52 La. Ann. 36, 26 So. 800. 

[4] Finally, we see no reason to relieve the defendant of the penalties as 
provided by Act No. 310 of 1910, since there appears no sincere effort on its part 
to ascertain and discharge its obligation in the premises. No medical examination 
of plaintiff was made and no reasonable excuse offered for the failure to continue 
the weekly payments, as it had contracted to do under its policies. 

[5] For some reason the court, a qua, allowed only $125, whereas double the 
amount sued for should have called for a judgment of $150. However, since no 
appeal has been taken by plaintiff and no answer filed to defendant’s appeal seek- 
ing an amendment of the judgment in plaintiff's favor, the amount of the judg- 
ment cannot be increased. 

Consequently, and for the reasons herein assigned, the judgment appealed from 
is affirmed. 


Affirmed. 


COLE v. ORLEANS INDUSTRIAL LIFE. HEALTH & ACCIDENT 
INS. CO. No. 14282. 
Court of Appeal of Louisiana. Orleans. Nov. 28, 1932. 
144 Southern Reporter 506. 
1. INSURANCE. 


Accident policy held to cover result of accident only so long as external evi- 
dence of injury existed. 

Policy expressly provided that weekly benefits for accident would 
be paid only for each period of seven consecutive days that insured 
was, by reason of accidental injury, disabled from work of any nature, 
and “there must be external evidence of such injury for the time paid.” 


{For other cases, sec Insurance, Dec. Dig. § 530.) 
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2. INSURANCE. i 

_ Accident policy covering injuries only so long as external evidence thereof 

existed held not invalid as opposed to public policy (Rev. Civ. Code, art. 1764). 
(For other cases, see Insurance, Dec. Dig. § 530.) 


Appeal from First City Court of New Orleans; Val. J. Stentz, Judge. 

Suit by Elvina Cole against ‘the Orleans Industrial Life, Health & Accident 
Insurance Company. From a judgment in favor of plaintiff, defendant appeals, 
and plaintiff answers the appeal. 

Reversed and rendered. 

S. C. Hartel, of New Orleans, for appellant. 

A. H. Reed, of New Orleans, for appellee. 

WESTERFIELD, J. 


This is a suit on a policy of industrial accident insurance. Plaintiff, alleging 
that she had complied with all the terms of the policy, particularly the payment 
of the premiums, avers that on the 11th day of October, 1931, she suffered acci- 
dental injury as the result of which she fractured a rib and was disabled for a 
period in excess of twenty weeks, the limit of liability under the policy, and 
that she is entitled to indemnity for that period at the rate of $5 per week, sub- 
ject to a credit of eight weeks, leaving a balance due of $60; that payment of 
this amount was arbitrarily refused by the defendant company; consequently, 
invoking the penal provisions of Act No. 310 of 1910, she asks: double that sum, 
or $120, plus $50 attorney’s fees, or a total of $170. 


Defendant, after filing an exception of no cause of action, which was over- 
ruled, answered denying liability beyond the eight weeks for which it had made 
payment. 

There was judgment below in favor of plaintiff as prayed for, denying dou- 
ble indemnity, however, and defendant has appealed. Plaintiff has answered the 
a for the imposition of the penalties in accordance with Act No. 310 
of 1910. 

[1] The exception of no cause of action is based upon the fact that there is 
neither allegation nor proof that external evidence of plaintiff's injury existed 
for twenty weeks nor for any other period, a condition essential to recovery un- 
der the following provision of the policy sued on: 

“Weekly benefits for accident will only be paid for each period of seven con- 
secutive days that the insured is, by reason of accidental injury, disabled from 
work of any nature, and there must be external evidence of such injury for the 
time paid.” (Italics ours.) 

Plaintiff’s physician does say, however, that he found contusions upon plain- 


tiffs back subsequent to the accident, but there is nothing to show how long 
these contusions lasted. 


The contention of counsel for defendant is that, under the language of the 
policy, no indemnity can be received unless there is external evidence of injury 
covering the time for which indemnity is demanded. In other words, the policy, 
it is said, only covers the result of accidents so long as superficial evidence there- 
of exists. On the other hand, it is said that a policyholder in the defendant com- 
pany might well be denied indemnity for the most serious consequences of an ac- 
cident which would endure long after the superficial indications disappeared. We 
confess that this idea of an accident insurance policy is at variance with what we 
have generally understood to be covered by such policies, but we are not deal- 
ing with generalities in this case, and we find that the particular policy sued on 
contains a clause which is susceptible of no other interpretation, since the lan- 
guage is clear and unambiguous, requiring that “there must be external evidence 
of such injury for the time paid.” 

The policy is a contract between the insurer and the insured. The question 
of whether the policy provides for sufficient indemnity is one which should have 
been determined by the policyholder at the time the policy was taken out. 

_ [2] We know of no principle of public policy opposed to the sort of accident 
insurance which this policy provides and see no reason why individuals may not 
contract for such insurance. 

“All things that are not forbidden by law, may legally become the subject of 
or the motive for contract. * * *” Rev. Civ. Code, art. 1764. 
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For the reasons assigned it is ordered, adjudged, and decreed that the judg- 
ment appealed from be, and it is, reversed, and it is now ordered that the excep- 
tion of no cause of action be maintained, and plaintiff’s suit dismissed at her 
cost. 

Reversed. 





PALMER et al. v. ORDER OF UNITED COMMERCIAL TRAVELERS OF 
AMERICA. No. 28977. 
Supreme Court of Minnesota. Nov. 10, 1932. 
245 Northwestern Reporter 146. 
1. INSURANCE. 


Information acquired by physician in attempting to revive patient held privi- 
leged, though attempts failed and patient may have been dead when attempts were 
made. (Minn. St. 1927, § 9814, subd. 4). 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

2. INSURANCE. 

Whether insured’s death in garage was result of accidental means, exclusive 
of inhalation of carbon monoxide gas, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Syllabus by the Court. 

1. Information acquired by a physician in attempting to revive a patient, and 
the opinions based thereon, are within the protection of section 9814, subd. 4, 
Mason’s Minn. St. 1927, and privileged, although the attempts at resuscitation fail 
and the patient may have been dead when such attempts were made. 

2. The evidence that the insured’s death was the result of external, violent, 
and accidental means was sufficient to go to the jury. 

Stone, J., dissenting. 

Appeal from District Court, Freeborn County; A. B. Gislason, Judge. 

Action by Cora E. Palmer and others against the Order of United Commer- 
cial Travelers of America. The jury disagreed, and, from judgment entered by 
the court for defendant notwithstanding the disagreement, plaintiffs appeal. 

Reversed. 

Meighen, Knudson & Sturtz, of Albert Lea, and Raymond N. Klass, of 
Cedar Rapids, Iowa, for appellants. 

H. L. & J. W. Schmitt and Charlotte Farrish, all of Mankato, E. W. Dillon, 
of ‘omer Ohio, and Alfred T. Vollum, of Albert Lea, for respondent. 

RING, J. 

This was a suit to recover the death benefits under an accident policy which 
excluded from its coverage cerebral hemorrhage and asphyxiation by carbon 
monoxide. The jury disagreed. The court granted defendant’s motion for judgment 
notwithstanding the disagreement, and the plaintiffs have appealed from the 
judgment. 

At the time of his death, Arthur E. Palmer, the insured, was in apparent 
good health, 60 years of age, weighed over 200 pounds, and was slightly over 6 
feet tall. He kept his car in a double garage, one stall of which he rented from 
one of his neighbors. On the day that he died, he ate his dinner at his home, 
changed his clothes, and at 12:40 p. m. left for the garage to work on his car 
and prepare it for the winter. At 2 o’clock he was seen working on the car, but 
was not again seen until 3:40 p. m., when he was found lying on the floor of the 
garage face downwards at right angles to the car, the motor of which was 
running. Two windows of the garage were open, as was the ordinary door lead- 
ing into his stall. The large doors which permitted the passage of the car were 
closed, and so were the doors leading into the other stall of the garage. There 
were some smoke and fumes pervading the garage, and Mrs. Palmer opened the 
large doors, shut off the motor of the car, and then discovered her husband lying 
in the position above referred to. He had bruises upon his forehead and nose; 
the color of his face and chest was a little deeper red than natural. There was 
some grease on the floor, but the record is silent as to any indication that the 
insured slipped on it. Two doctors were called, who attempted to revive the in- 
sured, but failed. 

[1, 2] The question presented to this court is whether the evidence is suff- 
cient to go to a jury on the questicn whether or not the insured died by external, 
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violent, and accidental means exclusive of inhalation ot carbon monoxide gas, 
coverage for which was excepted by the terms of the policy. There is no indica- 
tion of suicide. Other exceptions to the coverage were excluded. Two physicians 
testified for the plaintiffs that in their opinion, based upon hypothetical questions 
describing the conditions under which Palmer was found, he died from a concus- 
sion of the brain; that he did not die from carbon monoxide poisoning; and that 
death did not occur from cerebral hemorrhage or other excepted risks. Whether 
the evidence of these doctors withstood the test of cross-examination and is suf- 
ficient to make a case for the jury depends largely upon whether or not it is 
established by the evidence that the body of the insured presented that cherry red 
appearance which is characteristic of carbon monoxide poisoning. The two doc- 
tors who, over objection, testified to the presence of this symptom, were called 
to the garage at the request of Mrs. Palmer for the purpose of resuscitating the 
insured, and they worked upon him for about forty minutes attempting to bring 
him to life by artificial respiration. Was the information which they obtained in 
this treatment of the insured and their opinions based thereon privileged under 
section 9814, subd. 4, Mason’s Minn. St. 1927, which provides in part: “A licensed 
physician or surgeon shall not, without the consent of his patient, be allowed to 
disclose any information or any opinion based thereon which he acquired in at- 
tending the patient in a professional capacity and which was necessary to enable 
him to act in that capacity.” 

- The case is wholly unlike that of physicians called to perform an autopsy, 
becatise in such cases they are not there for the purpose of treating or ministering 
to the patient, but are there merely to determine the cause of death. Most of the 
cases hold that information obtained by physicians in performing autopsies is not 
privileged under the statutes. Some hold that it is. Thomas v. Byron Twp., 168 
Mich. 593, 134 N. W. 1021, 38 L. R. A. (N. S.) 1186, Ann. Cas. 1913C, 686; 
Mathews v. Rex Health & Accident Ins. Co., 86 Ind. App. 335, 157 N. E. 467. 
For a collection of the cases on this point, see the note to Travelers’ Ins. Co. v. 
Bergeron (C. C. A.) 25 F.(2d) 680, 58 A. L. R. 1127, 1134. The insured was 
probably dead when the doctors began their treatment; but we surmise this be- 
cause the treatment failed to resuscitate him. We do not know at what precise 
moment he passed away. Had he been revived, of course anything that these 
doctors learned in their treatment would have been privileged. The diligence of 
counsel on both sides has been unable to discover an authority on the precise 
question here involved. It is our opinion that the information obtained under 
circumstances such as these and the opinion based thereon where, in hope of 
reviving and resuscitating the patient, doctors examine him and give treatment, is 
privileged under the statute. They acquired this information in acting in a pro- 
fessional capacity for the purpose of enabling them to act in that capacity, not 
to determine the cause of death, but to prevent death if possible. If the patient 
were still alive at the time they commenced the treatment, but died during the 
process, we think that all would agree that the privilege covered the situation. 
How can it be any different when the doctors do not know whether the patient 
is beyond hope of revival? It would be an absurd result to say that the privilege 
depended upon the event rather than on the purpose of the physician. The Legis- 
lature could not have intended such a construction. The fact that the result is un- 
fortunate cannot have been intended to terminate the privilege as of the moment 
of death. The privilege in so far as it relates to objective symptoms would be 
largely nullified if a physician were compelled to tell what he saw the moment 
after death occurred. Neither do we think the privilege was waived by virtue 
of the defendant’s constitution and by-laws in force when the insured joined the 
defendant organization. In our opinion section 9814, Mason’s Minn. St. 1927, nul- 
lifies any such waiver. 

It is also contended by the defendant that the doctor’s testimony as to the 
condition of the body was merely cumulative, and that the coroner’s testimony 
that the corpse showed the cherry red symptoms characteristic of monoxide poi- 
soning is conclusive. We do not so interpret his testimony. When inquiry was 
made of him in regard to the color, he was asked: “How compared with the 
natural and ordinary color?” Answer: “A little—a little red; a little more red 
tint.” This falls far short of that conclusive establishment of a determinative 
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symptom which would be required to upset the opinions of plaintiffs’ experts, If 
it is nat established that that symptom was present, then the plaintiffs’ experts’ 
opinions made a question for the jury. The coroner’s testimony that the color 
of the blood was indicative of monoxide poisoning was far from conclusive. He 
was not shown to be qualified as an expert on such a point. Even if his opinion 
be given full weight, the doctors were not in accord as to its conclusiveness, 

Inasmuch as the opinions of plaintiffs’ doctors, in our view, justifiably sup- 
port the theory that the insured died from concussion, the presumption follows in 
the absence of proof that the violence causing the concussion was not the result 
of accidental means. Konschak v. Equitable Life Assur. Soc., 186 Minn. 423, 243 
N. W. 691. 

The judgment is reversed. 

Stone, J. (dissenting). 

On the merits, and even without the testimony of the doctors, the admission 
of which is held error, I think that judgment was properly directed for defendant, 

Neither can I agree in all the implications of what Mr. Justice Loring says 
concerning the admissibility of the doctors’ evidence. The purpose of the statute 
is to protect the disclosures of the living and not at all to make incompetent the 
appearance of the dead. It is in derogation of the common law, and therefore to 
be construed strictly rather than liberally. Dunnell, Minn. Dig. (2d Ed.) § 8958. 
It is not to be extended by unnecessary implication, and I feel that this decision 
may lead to just that. It occurs to me that in every such case there is for the 
judge this preliminary fact question: Was the patient dead at the time of the 
observations concerning which the doctor is asked to testify? A corpse cannot be 
a patient within the meaning of the statute. Travelers’ Ins. Co. v. Bergeron 
(C. C. A.) 25 F.(2d) 680, 58 A. L. R. 1127. So, if the determinative fact ques- 
tion is answered in the affirmative, the doctor should be permitted to testify 
concerning his post mortem observations. Here it strikes me that any trial judge 
would have held on the evidence that the patient was dead at the determinative 
moment, thereby making the testimony admissible. 


COLLIS v. MASSACHUSETTS BONDING & INS. CO. 
Supreme Court, Appellate Division, Fourth Department. Nov. 10, 1932. 
260 New York Supplement 241. 
1. INSURANCE. 


Evidence established that plaintiff was totally disabled by illness preventing 
him performing any duty pertaining to his occupation during period involved 
within insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
2. INSURANCE. 5 

Disability from substantially performing duties of occupation, or illness 
which in exercise of common care and prudence requires insured to desist that 
cure may be effected, is “total disability.” 

(For other cases, see Insurance, Dec. Dig. § 524.) 


3. INSURANCE. : 

Illness causing total disability having commenced in 1928 was contracted dur- 
ing life of policy issued in 1925 and renewed from year to year on payment of 
premium in advance, where renewal was not equivalent to new policy. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

Edgcomb, J. 

Appeal from Supreme Court, Monroe County. 


Action by Peter Collis against the Massachusetts Bonding & Insurance Com- 
pany. From a judgment dismissing the complaint, plaintiff appeals. 

Reversed, and judgment for plaintiff granted. 

Argued before Sears, P. J., and Taylor, Edgcomb, Thompson, and Crosby, JJ. 

Lynn Brothers, of Rochester, for appellant. 

Spencer. Ogden & Spencer, of Rochester, for respondent. 

Per Curiam. 

[1] In our view, the finding of the trial court that plaintiff was not disabled 
and prevented from performing his occupation, as specified in the policy, was 
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against the weight of the evidence. The testimony establishes to our satisfac- 
tion that plaintiff was immediately, continuously, and wholly disabled by illness 
which prevented him from performing any and every kind of duty pretaining to 
his occupation during the whole of the period included between July 3 and No- 
yember 6, 1928. His physicians testified without contradiction that he was suffer- 
ing from a nervous breakdown, low blood pressure, and an abdominal disturb- 
ance which rendered it unsafe for him to continue at his work, and that, in or- 
der that he might recover his health, it was necessary for him to discontinue his 
business entirely for a period of four months. On July 3d he left his place of 
business, and, on the advice of his physicians, he went to Europe, where he 
stayed from July 3 until November 6, 1928. The insured was under the care of 
a physician while abroad. 

[2] Disability from substantially performing the duties of his occupation or 
an illness which in the exercise of common care and prudence required him to 
desist in order that a cure might be effected is total disability under this policy. 
Metropolitan Life Ins. Co. v. Bovello, 56 App. D. C. 275, 12 F.(2d) 810, 51 A. L. 
R. 1040; Pirscher v. Casualty Co. of America, 131 Md. 449, 102 A. 546, L. R. A. 
1918B, 996; 14 R. C. L. 1316. 

[3] We are also of the opinion that the illness causing the disability began 
within the life of the policy. The policy was issued March 12, 1925, and renewed 
from year to year upon payment of the premium in advance. The renewal of the 
policy is not equivalent to a new policy, and the illness causing this disability, 
having commenced about February 5, 1928, was contracted and began during the 
life of the policy. Baumann v. Preferred Accident Ins. Co. of New York, 225 
N. Y. 480, 122 N. E. 628. 

Upon the evidence we find that the insured was necessarily absent from his 
business by reason of disability under the terms of the policy for a term begin- 
ning July 3 and ending November 6, 1928, amounting in all to eighteen weeks, 
for which at the rate of $60 per week he is entitled to a judgment. 

For these reasons the judgment in favor of defendant should be reversed, 
and a judgment in favor of the plaintiff for the sum of $1,080, with interest from 
January 1, 1929, should be granted, with costs to plaintiff-appellant. 

Certain findings of fact and conclusions of law disapproved and reversed, and 
new findings of fact made and conclusions of law reached. 

Judgment reversed on the law and facts, with costs, and judgment directed 
in favor of the plaintiff for the sum of $1,080, with interest from January Ist, 
1929, with costs. Certain findings of fact and conclusions of law disapproved and 
reversed, and new findings and conclusions made. All concur, except Edgcomb, 
J., who dissents and votes for affirmance. 


COMMERCIAL CASUALTY INS. CO. v. VARNER. No. saber 
Supreme Court of Oklahoma. Oct. 25, 1932. 
Rehearing Denied Nov. 22, 1932. 
16 Pacific Reporter (2d) 118. 
1. INSURANCE. 

Policy of insurance may be reformed to same extent and in like manner as 
other contracts. 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 

2. INSURANCE. : 

Policy of accident insurance, if not expressing real contract between parties 
because of mutual mistake, may be reformed. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

3. INSURANCE. 

Insured’s failure to promptly examine accident insurance policy and discover 
departure therein from real agreement before loss, held not to defeat reforma- 
tion of policy. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Syllabus by the Court. 

1. An insurance policy may be reformed to the same extent and in like man- 

oy as other contracts. Commercial Cas. Ins. Co. v. Connellee, 156 Okl. 170, 9 
(2d) 952. 
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2. Accident insurance policy, if not expressing real contract entered into be- 

cause of mutual mistake, may be reformed to express the intention of the parties 
3. Insured’s failure to promptly examine accident policy and discover depart- 

ure therein from real agreement before loss, held not to defeat reformation. 

Clark, V. C. J., and Kornegay, J., dissenting. 

Appeal from District Court, Carter County; Asa E. Walden, Judge. 

Action by Willie Dave Varner, a minor, by Phillip Varner, his guardian, 

against the Commercial Casualty Insurance Company. Judgment for the plain- 

tiff, and the defendant appeals. 

Affirmed. 

J. E. Williams, of Ardmore, for plaintiff in error. 

Sigler & Jackson, of Ardmore, for defendant in error. 

Riey, J. 

This is an action to recover on an accident insurance policy. The petition is 

in two counts, the second count being for reformation of the policy. 

Plaintiff prays for a judgment in the sum of $500, for the loss of one eye, 

that being the amount of indemnity provided for in the policy for the accidental 

loss of an eye. 

Trial was had resulting in a judgment reforming the policy and a directed 

verdict for the plaintiff for the amount sued for. 

The loss of plaintiff’s eye by an accidental injury is not questioned. There 

can be no doubt as to plaintiff’s right to recover if reformation of the policy was 

authorized. If he was not entitled to have the policy reformed, he was not en- 

titled to recover. The policy as written insured against loss of life, or both eves, 

or both hands, or both feet, or one hand and one foot, in the sum of $1,500, and 

for the loss of one hand or one foot or one eye, in the sum of $500, provided that 

the loss was the result of an accident, and provided further that such loss should 

occur within thirty days after the accident causing the injury, but only (1) while 

actually riding as a passenger in a place provided for transportation of passen- 

gers within the inclosed part of a surface or elevated railroad car, steamboat, 

subway car, or other public conveyance provided by a common carrier for pas- 

senger service only, and in consequence of an accident to the conveyance in which 

the insured is so riding, or (2) while riding as a passenger in any passenger eleva- 

tor in a place regularly provided for the sole use of passengers, and in consequence 

of an accident to the elevator in which the insured is so riding. 

Other provisions contained in the policy and limitations, not necessary to 
consider here, were provided with reference to loss of life under certain condi- 
tions. The accident by which plaintiff lost his eye did not come within the policy 
as written and thus limited. 

Plaintiff, in substance, pleads two grounds for reformation: First, fraud, and 
second, an agreement or contract with defendant’s agent when he agreed to 
purchase the policy that it was to be without such restrictions, and that the policy 
when issued was contrary to the agreement and contrary to the contract which 
plaintiff made with such agent, and that the insurance company failed to deliver 
him the policy he was entitled to under the contract. 

As to the second ground, the petition in substance pleads mutual mistake. 

The defense was that the loss was not covered by the terms of the policy, 
in that plaintiff was neither a passenger in a vehicle provided and used by a com- 
mon carrier, nor a passenger in an elevator at the time of his injury, and that 
plaintiff was not entitled to have the policy reformed. 

Plaintiff signed a written application for the insurance, which reads: “I 
hereby apply for limited Accident Insurance and for that purpose make the 
following answers.” 


Then follows certain questions and answers relative to the age and residence 
of the applicant, and the name, address, and relationship of the beneficiary. 
Nothing is said therein as to how the accident insurance applied for was to be 
limited. The application was referred to in the policy and made a part thereof. 

The evidence shows that plaintiff did not read the policy and did not dis- 
cover the limitations therein contained until after an accidental injury; that 
plaintiff at the time the policy was issued was a minor about seventeen years 
of age; that he was a student in the colored high school at Ardmore; that J. 
W. Shipp, the agent of defendant, solicited him to buy the insurance, and told 
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him that he would sell plaintiff an accident policy which would cover accidental 
injuries no matter how they occurred, provided only that they were caused by 
accident; that at first plaintiff did not think he needed it, but when the agent 
told him that if he injured himself in any way that he would be paid, if it was an 
accident, he agreed to and did take the policy. 

Phillip Varner, plaintiff's father, testified, in substance, that the agent told 
him that the policy would cover all accidents; that thereupon he advised the boy 
10 take the policy; that he (the father) paid the premium, and that he would 
not have taken the policy if he had known that it did not cover all accidents; 
that he relied upon such statements and did not read the policy and did not 
know that it did not contain these provisions until after plaintiff’s injury. 

This evidence was uncontradicted as the defendant did not produce its 
agent and presented no evidence whatever, but relied wholly upon the terms of 
the policy as written. 

Defendant presents four propositions: 

First. That if a party is induced to sign a contract by fraud he can, of 
course, avoid it for that reason. But that merely falsely representing to a man 
in possession of his faculties and able to read that a writing embodies their 
verbal understanding is not the fraud which the law means. 

Second. Any representations made prior to or contemporaneous with the 
execution of a written contract is inadmissible to contradict, change, or add to 
the terms plainly incorporated into and made a part of the written contract. 

Third. A mere soliciting agent for an insurance company has no power to 
bind the company to a contract of insurance. 

Fourth. The burden was on the plaintiff in this case to prove the agency 
of Shipp, and its extent. 

Numerous authorities are cited in support of the first proposition, and as a 
general rule the authorities support the statement. But the trial court did not 
hold, nor do we hold, that plaintiff was entitled to have the policy reformed 
on the sole ground that fraud was practiced upon him. 

[1-3] The second proposition may also be said to be true as a general rule, 
but the rule is not strictly applicable to the facts here presented. It has been 
repeatedly held that an insurance policy may be reformed to the same extent 
and in like manner as other contracts. Phenix Ins. Co. v. Ceaphus, 51 Okl. 
89, 151 P. 568; Fidelity-Phcenix Fire Ins. Co. v. First Nat. Bank, 145 Okl. 
289, 292 P. 829; Commercial Cas. Co. v. Connellee, 156 Okl. 170, 9 P.(2d) 952, and 
eases therein cited. In Phenix Ins. Co. v. Ceaphus, supra, it was held: “Where 
2 policy of insurance does not represent the intention of the parties thereto, 
because of the fault or negligence of the agent writing the policy, such policy 
may be reformed, so as to express the contract as it was intended to be made.” 

Plaintiff was not deprived of his right to reformation of the policy by the 
fact that he signed an application calling for limited insurance. Peterson v. 
Commonwealth Cas. Co., 212 Mo. 434, 249 S. W. 148. 

There is no merit in either the third or fourth propositions. 

The policy itself provided that: “This policy to be effective must be counter- 
signed by a duly authorized representative of the company.” 

It was so countersigned at Ardmore, Okl., the signature being as follows: 
“J. W. Shipp, authorized for the purpose.” J. W. Shipp was identified as that 
agent and as the man who negotiated with plaintiff for the policy. He delivered 
the policy and collected the premium. Under the law he was more than a 
mere soliciting agent, and had authority to enter into contracts of insurance for 
and on behalf of the company. Commercial Cas. Ins. Co. v. Connellee, 156 Okl. 
170, 9 P.(2d) 952. 

The evidence of plaintiff, in the absence of any denial thereof, was sufficient 
to support the judgment of the trial court reforming the policy. The judgment 
is therefore affirmed. 

Lester, C. J., and Hefner, Cullison, Swindall, Andrews, and McNeill, JJ. 
concur. 

Clark, V. C. J., and Kornegay, J., dissent. 
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INTERNATIONAL TRAVELERS’ ASS’N v. BETTIS. No. 7671. 
Court of Civil Appeals of Texas. Austin. June 29, 1932. 

Rehearing Denied July 13, 1932. 

52 Southwestern Reporter 1059. 

1. INSURANCE. 
_ Petition alleging policy provisions insuring against accidental death and set. 
ting out circumstances of insured’s injury resulting in death sufficiently alleged 
nature of injury constituting basis of insurer’s liability. 

Amended petition in suit on accident policy alleged the execution, de- 
livery, and pertinent provisions of the policy insuring insured against 
death from accidental means with provision including blood poisoning, and 
that insured while policy was in force received an injury to his left hand 
through accidental means while working on a wire fence which resulted 
directly in blood poisoning causing his death. 

(For other cases, see Insurance, Dec. Dig. § 635.) 
3. INSURANCE. 


Mutual assessment nonprofit insurance company amenable only to statutes 
under which it was incorporated, providing for no penalties, held not liable for 
penalties and attorney’s fees enforceable under penalty statute (Rev. St. 1925, 
arts. 4736, 4788, and art. 4784 et seq.). 

Rev. St. 1925, art. 4788, under the provisions of which insurance com- 
pany was incorporated, provides that companies organized and operating 
thereunder “shall be subject only to the provisions of this chapter,” while 
Rev. St. art. 4736, provides that insured may recover 12 per cent. penalty 
and attorney’s fees under certain conditions. 


(For other cases, see Insurance, Dec. Dig. § 602.) 
4. INSURANCE. 
Statute relating to claim for penalty and attorney’s fees against insurer, being 
penal in nature, must be strictly construed (Rev. St. 1925, art. 4736). 
(For other cases, see Insurance, Dec. Dig. § 602.) 
5. INSURANCE. 
Where insurer showed incorporation under statute exempting it from statute 
regarding penalties and attorney’s fees, plaintiff suing on policy had burden of 
showing insurer was subject to penalty statute (Rev. St. 1925, arts. 4736, 4788, 
and art. 4784 et seq.). 
(For other cases, see Insurance, Dec. Dig. § 646[1].) 
6. INSURANCE. 
That insurance company operating under and subject only to provisions of 
statute it was incorporated under issued policies not authorized under such 
statute would not subject it to penalty statute (Rev. St. 1925, arts. 4736 and 4788, 
and art. 4784 et seq.). 
(For other cases, see Insurance, Dec. Dig. § 602.) 
7. INSURANCE. 
Death from blood poisoning contracted through cut on finger from barbed 
wire held to result from “external, violent and accidental means” within terms of 
accident policy. 

“Accidental means” means something that was unforeseen, unexpected, 
and not designed, proposed, or intended by the parties. 
(For other cases, see Insurance, Dec. Dig. § 455.) 
10. INSURANCE. 
Under accident policy requiring continuous disability after “date of acci- 
dent,” and including blood poisoning as bodily injury, “date of accident” is in- 
ception of blood poisoning rather than date of accident causing blood poisoning 
to develop later. 

This is so, because to hold otherwise, since blood poisoning develops 
in various periods from one to eight days after the germ enters the blood 
stream, would be to nullify the policy provision naming blood poisoning 
as a bodily injury in practically all instances except where the accidental 
injury itself disabled insured before septicemia was contracted. 
(For other cases, see Insurance, Dec. Dig. § 467.) 
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Appeal from District Court, Brown County; E. J. Miller, Judge. 

Suit by B. H. Bettis, as administrator, against the International Travelers’ 
Association. From a judgment for plaintiff, defendant appeals. 

Reformed, and, as reformed, affirmed. 

Seay, Seay, Malone & Lipscomb, of Dallas, and Wilkinson & Wilkinson, of 
Brownwood, for appellant. 

Callaway & Callaway, of Brownwood, for appellee. 

BaucH, J. 

This is the second appeal of this case. Our opinion on the former appeal 
appears in 3 S.W.(2d) 478; and that of the Commission of Appeals on writ 
granted in 35 S.W.(2d) 1040, 1041. A full statement of the facts is found in 
these reports to which we refer. Upon a retrial of the case, plaintiff, appellee 
here, amended his pleadings, and, in addition to the principal amount named in 
the policy, also sued for 12 per cent. penalty and a reasonable attorney’s fee. 
The trial was to a jury, and upon their findings and the evidence the trial court 
rendered judgment for the amount of the policy, five years’ interest, a 12 per 
cent. penalty, and $2,250 attorney’s fees; hence this appeal. Other pertinent facts 
will be stated in the discussion of the. issues raised. 

[1, 2] Appellant’s first proposition denies the sufficiency of appellee’s amended 
petition as against its special demurrer. Appellee alleged by amended petition the 
execution, delivery, and pertinent provisions of the policy insuring the deceased 
against death from accidental means, with provisions expressly including therein 
blood poisoning; that the deceased, while said policy was in force, “received an 
injury to his left hand through accidental means, while he was working on a 
wire fence”; which resulted directly in blood poisoning, causing his death. While 
these allegations are not as full as they should be, they are, we think, sufficient 
to apprise appellant of the nature and constituent facts of the injury upon which 
liability of appellant under the terms of the policy was predicated. Federal Life 
Ins. Co. v. Herring (Tex. Civ. App.) 269 S. W. 255. However, the error, if it be 
conceded to be error, affirmatively appears to have been harmless. This was the 
second, or perhaps the third, trial of this case. Appellant’s representative had, 
shortly after the death of the insured, investigated the claim and had denied lia- 
bility. The two reports of the case above referred to on former appeal show that 
appellant was fully cognizant of all the facts and circumstances surrounding the 
insured’s injury and death, and could not have been injured by failure of ap- 
pellee to plead them in detail. Consequently no injury could have been done it, 
and we overrule the assignment. 


The next issue, not presented on the former appeal, relates to the 12 per cent. 
penalty and attorney’s fee. Appellant’s defense to this issue was that it was a 
mutual assessment, nonprofit company, incorporated and operating under chapter 
111 of the Acts of the 28th Legislature (1903), being chapter 6 of title 78, 
R. S. 1925 (article 4784 et seq.) ; was amenable only to the provisions of that act; 
and that, there being no provision therein subjecting it to the payment of any 
such penalty, it was not liable for same. The penalty statute, article 4736, R. S., 
is a part of chapter 3, title 78, R. S. (aritcle 4716 et seq.), relating to life, health, 
and accident insurance generally. 


[3-6] Appellant introduced a certified copy of its charter which shows that it 
wase incorporated, as alleged, under what is now chapter 6 of title 78. Article 
4788 provides that companies organized and operating thereunder “shall be sub- 
ject only to the provisions of this chapter.” The policy sued upon appears to be 
in conformity with the provisions of said chapter 6. Articles 4793 and 4794 of 
said chapter clearly contemplate and authorize the creation of a reserve fund, and 
the raising of funds by such companies, in accordance with their by-laws, by other 
means than merely through assessments against members after a loss has occurred. 
The policy sued upon bears upon its face in red letters the provision of said 
article 4794, that “the payment of the benefit herein provided for is conditioned 
upon its being collected by this company from assessments and other sources as 
brovided in its by-laws.” (Italics ours.) Neither the application for the policy 
sued upon nor any of the by-laws of said company were introduced in evidence. 
There is nothing in the policy itself fixing the amount of the dues or premiums 
to be paid by the insured thereunder. The policy does provide that the insurance 
was granted “in consideration of the application therefor and the payment, in ad- 
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vance, of all premiums due thereon.” The evidence shows that deceased had, in 
response to notices sent, paid a quarterly premium of $17 in advance. If the 
by-laws of the company authorized and provided for the collection of such pre. 
mium in advance from its members, and use of such collections in accordance with 
the provisions of said chapter 6 of title 78, the company would be operating under 
the provisions of said chapter, amenable only to the provisions thereof, and not 
subject to article 4736, imposing the penalties sought to be enforced. I. T. A, y. 
Votaw (Tex. Civ. App.) 197 S. W. 237; Pledger v. Bus. Men’s Acc. Ass’n (Tex, 
Com. App.) 228 S. W. 110; Sov. Camp W. O. W. v. Downer (Tex. Civ. App.) 
241 S. W. 228; Thetford v. Mod. Woodmen (Tex. Civ. App.) 273 S. W. 666, 671. 


If, however, appellant had by charter amendment removed itself from the 
provisions of said chapter 6, and the policy sued upon was not issued under the 
provisions of said chapter, or under some other statute granting it annuity from 
the provisions of article 4736, the penalty statute would be applicable to it. This 
statute, however, being penal in nature, must be strictly construed. And, appellant 
having shown that it was incorporated under said chapter 6, exempting it from 
the terms of article 4736, the burden was upon appellee to show that it was 
subject to the provisions of the penalty statute. Nor would the mere fact that said 
company, while operating under the provisions of said chapter 6 of title 78, had 
written policies not authorized by the provisions of said chapter, subject it to the 
penalties prescribed in article 4736. This same chapter, which makes such com- 
pany subject only to its provisions, in article 4798 prescribes the penalty for a 
violation thereof by forfeiture of its charter; not by making it subject to the 
penalties of other provisions of the statute. In neither event can the judgment 


of the trial court for penalty and attorney’s fees be sustained under the proof 
shown by the record. 


[7] Appellant’s next contention is that there was no evidence to show that 
insured’s death was caused by accidental means. We do not sustain this conten- 
tion. The same issue was presented on the former appeal, and we there dis- 
cussed the difference between accidental death and death caused through accidental 
mean. Blood poisoning contracted through the wound on deceased’s finger caused 
his death. There is no contention but that the entrance into the wound of the 
septicemia germ was accidental. Obviously that was unexpected, unforeseen, and 
not intentional. As to the cause of the wound, or the means by which it was 
produced, the uncontroverted evidence showed that the insured and his son were 
repairing a barbed wire fence; that, while doing so, one of the wires broke and 
struck his finger, inflicting the wound thereon resulting in the blood poisoning 
which caused his death. It was immaterial whether the breaking of the wire was 
itself accidental; or whcther Bettis intended to break the wire. The resultant 
injury to his finger, being unforeseen, unexpected, and not intentional, clearly 
resulted from “external, violent and accidental means,” within the express language 
of the policy, in either event. It is unnecessary to discuss the many cases cited 
by appellant on this issue for the reason that the exact contention here presented 
was decided against appellant in a suit against it on a policy containing the same 
verbiage, in Francis v. .T. A. (Tex. Civ. App.) 260 S. W. 938, opinion by Justice 
Looney; affirmed by the Supreme Court in 119 Tex. 1, 23 S.W.(2d) 282, opinion 
by Cureton, C. J. In that case the blood poisoning entered through lacerations 
caused by the extraction of a tooth, an injury in that respect intentionally done. 
See, also, Bryant v. Continental Cas. Co., 107 Tex. 582, 182 S. W. 673, L. R. A. 


1916E, 945, Ann. Cas. 1918A 517. We refer to these cases for a full discussion of 
the issue raised. 


Propositions 4 and 5, though directed to the charge of the court, in reality 
present the same issue as does proposition 3. That is, that the jury was not 
properly instructed that the element of accident, or the “accidental means,” must 
be found to have produced the physical injury to the finger of the deceased, 
and not in the mere fact that such injury occurred. The issue submitted to the 
jury was in the exact language of the policy itself; and the term “accidental 
means” properly defined by the court as meaning “something that was unforeseen, 
unexpected and not designed, purposed or intended by the parties.” 1 Words 
and Phrases, Second Series, 32; 1 C. J. 425; 14 R. C. L. § 418, p. 1238. Under 
the conclusions announced by the Supreme Court in the Francis Case and the 
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Bryant Case, supra, the distinction sought to be made by appellant in the 
respects urged becomes immaterial. 


[8, 9] The next question raised by appellant relates to the issue of whether 
deceased was totally and continuously disabled from the “date of the accident” to 
the time of his death. Though set up as a defense, this issue was not submitted 
to the jury nor requested by appellant to be submitted. The record of the former 
appeal discloses that it was submitted in that trial at the request of the appellant. 
No such request was made by it on this trial, and, so far as it constituted a 
defense to appellee’s cause of action, it was consequently waived. Citizens’ Nat'l 
Bank v. Texas Compress Co. (Tex. Civ. App.) 294 S. W. 331 (writ ref.); 
Ormsby v. Ratcliffe, 117 Tex. 242, 1 S.W.(2d) 1084, and cases there cited. But 
appellant contends, in effect, that proof of such continuous disability was a 
necessary ground of recovery upon which a jury finding was essential to sustain 
a judgment. This contention is without merit. It will be presumed that the trial 
court found on that issue, since it was not submitted, in such manner as to 
sustain his judgment if the evidence authorized such finding and it did not con- 
stitute an independent ground of recovery. That it did not is, we think, obvious. 
The basis of appellee’s suit is the contract. It contained numerous terms and 
conditions. Each of them constituted merely an element incidental to appellee’s 
recovery. More than one condition prescribed in said policy had to be proven by 
appellee, in order to establish appellant’s liability. Such, for instance, in this 
case, as accidental injury, resultant blood poisoning, death within the specified 
time, and continuous disability after “date of accident.” Proof of all of these 
facts was essential, but each of them constituted merely a subsidiary or incidental 
element in his cause of action or ground of recovery. 


[10] The evidence was ample to show that, after blood poisoning set in, the 
deceased was totally and continuously disabled to the time of his death. We 
expressed in our former opinion our conclusions as to what constituted the “date 
of the accident” within the terms of the policy. The Supreme Court did not 
reverse that holding in its opinion. We still adhere to that view. When the 
company provided in its policy that blood poisoning resulting as therein described 
should be deemed bodily injuries, it amounted to a substitution of the term 
“blood poisoning” for the term “bodily injuries,” and made it one of the contin- 
gencies insured against, provided it resulted from some accidental physical injury. 
Consequently, in determining the time the contingency insured against arose, it 
must be done in relation to the- contingency itself; that is, the inception of the 
disease. To hold otherwise, or to sustain appellant’s contention, since blood 
poisoning develops in various periods from one to eight days after the germ 
enters the blood stream, would be to nullify or render meaningless this provision 
of the policy in practically all instances except those in which the accidental injury 
itself totally disabled the insured before the septicemia was contracted. 


The next issues raised relate to argument of counsel. Since we find it 
necessary to reverse the case on the issue of attorney’s fees, we pretermit any 
extended discussion of these issues here. That relating to permitting appellee’s 
counsel to reopen the opening argument before the jury after appellant’s counsel 
had waived argument need not recur upon another trial. Without setting out or 
discussing in detail the argument of appellee’s counsel objected to as improper, 
we deem it not amiss to say, in view of another trial, that we think the argument 
complained of was improper, was not confined to nor authorized by the facts in 
evidence, and was calculated to prejudice the minds of the jury against appellant. 
That it did propably do so is, we think, indicated in their finding as to attorney’s 
fees. Zeal of an attorney for his client, or even an outraged sense of justice, 
should never lead counsel into a presentation of his case to the jury in such 
manner as to prejudice their minds against the adverse party. Upon another trial, 
counsel should refrain from such argument as had subjected them to the com- 
plaints made in this appeal. 


For the reasons stated, the judgment of the trial court is reversed, and the 
cause remanded for another trial. 
Reversed and remanded. 
On Motion for Rehearing. 
Appellee in his motion for rehearing tenders a remittitur of the attorney’s fees 
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for which judgment was rendered; and as thus remitted prays that judgment of 
the trial court be affirmed. . 

[11] The record discloses that this case has been tried three times. It has 
been before us twice on appeal. The physical facts surrounding the acciental 
injury, the inception of the septicemia, or blood poisoning, which led to the death 
of the insured, are substantially undisputed. The proof relied upon (the testi- 
mony of Herman Bettis) on the former appeal to establish the nature and cause 
of the injury was excluded. Substantially the same proof was made by another 
witness on the las trial. The insurance company has never offered any proof as 
to the injury involved and the consequential blood poisoning and death. Their 
contentions have been altogether with reference to matters of law as applied 
to the pleadings, the court’s charge, and the proof made by appellee. Upon 
reconsideration of the case, we have concluded that, under the undisputed facts, 
deceased’s injury falls within express terms of the policy, and that appellant com- 
pany is liable under its policy as a matter of law. Under such circumstances and 
the remittitur filed, the improper argument of counsel and the other matters 
complained of necessarily become harmless error. 

While the remittitur of appellee applies to the attorneys’ fees only, if he is 
not entitled to those, it follows as a matter of law that he cannot recover the 
12 per cent. penalty awarded. Appellee’s motion is therefore granted, and the 
judgment of the trial court is reformed so as to authorize a recovery by appellee 
from appellant of $5,000, the principal sum of the policy, together with 6 per 
cent. interest thereon from January 1, 1926; but recovery of the statutory penalty 
and attorney’s fees is set aside. As so reformed, the trial court’s judgment is 
affirmed. The costs of appeal are taxed against appellee. 

Reformed and affirmed. 


DONALDSON v. NATIONAL LIFE & ACCIDENT INS. CO. No. 9763. 


Court of Civil Appeals of Texas. Galveston. July 14, 1932. 
Rehearing Denied Sept. 29, 1932. 
53 Southwestern Reporter (2d) 136. 
2. INSURANCE. 


Accident policy could be reinstated by belated payments, provided insured was 
still alive, but only to cover accidental injury thereafter sustained. 

Policy provided that, if default be made in payment of agreed 
premium, subsequent acceptance of premiums by insurer or by any of its 
agents should reinstate policy, but only to cover accidental injury there- 
after sustained. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

3. INSURANCE. 

Agent’s act in collecting past-due premium after insured ‘died did not have 
effect of overriding provisions of policy that no agent had authority to change or 
waive provisions. 

(For other cases, see Insurance, Dec. Dig. § 392[8].) 

4. INSURANCE. 

Beneficiary of accident policy was charged with notice of limitations imposed 
on agents in policy (Rev. St. 1925, art. 5063). 

(For other cases, see Insurance, Dec. Dig. § 376[3].) 

6. INSURANCE. 

Beneficiary could not claim insurer was estopped from asserting breach of 
warranty because of agent’s statemeit, where beneficiary was charged with notice 
on face of contract that agent had no authority to make statement. 

(For other cases, see Insurance, Dec. Dig. § 376[3].) 

Appeal from District Court, Harris County; Roy F. Campbell, Judge. 


Action by Laura Donaldson against the National Life & Accident Insurance 
Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Strickland & Johnson, Earle M. Manint, and Jno. T. Garrison, all of Hous- 
ton, for appellant. 


Acc. ] Donaldson v. National Life & Acc. Ins. Co. 


John —, and James F. Lawler, both of Houston, for appellee. 

GRAVES, J. 

In a general judgment of the trial court, sitting without a jury, no findings 
of fact or law having been either requested or filed, the appellant as the desig- 
nated beneficiary of Raymond Williams, deceased, was denied any recovery 
against the appellee on a $2,000 accident policy it had issued on his life, dated 
February 26, 1930, the first $1 premium thereon having become due on April 1, 
1930, the assured having suffered accidental death by drowning at Orange, Tex., 
about 11:30 a. m. on April 12, 1930. 

From such adverse determination below the beneficiary regularly prosecutes 
her appeal to this court, contending that the appellee through its authorized rep- 
resentatives, especially its soliciting and collection agent, Mr. Fugett, had waived 
the failure to pay the first premium referred to on its due date of April 1, 1930, 
and had extended the time for such payment to the 12th day of April, 1930, when 
it was made, received, and accepted, with the consequent effect of keeping the 
policy in force until after the death of the assured, thereby casting liability for 
the amount of the policy upon it; that, in any event, the acceptance by the insur- 
ance company of the payment of such premium on the 12th day of April, which it 
was claimed had occurred between 9 and 10 o'clock of that day and prior to the 
death of the insured, together with the alleged habitual custom and practice of the 
company in permitting and accepting the payment of such premiums on the policies 
after their due dates, constituted a waiver of the requirement that this premium be 
paid upon its due date, and estopped the appellee from claiming that a forfeiture 
of the policy had occurred at the time of the insured’s death. 

The pertinent provisions of the policy were as follows: 

“Policy Provisions. 

“The National Life & Accident Insurance Company, Nashville, Tennessee, 
hereinafter called the Company, hereby insured Raymond Williams, hereinafter 
called the Insured, as herein limited and provided, against loss of life * * * which 
results solely and without other contributing causes from accidental injury. 
‘Accidental injury’ as used in this policy means bodily injury suffered while this 
policy is in force. * * * 

“The initial death indemnity provided by this policy is Two Thousand 
Dollars. 

“Losses Covered. 
“Sec. A. For loss of life The death indemnity. 
“General Provisions. 

“(a) The consideration for the issuance of this policy is the payment of a 
premium of $1.00, covering the first insurable period. * * * 

“(b) The first insurable period hereunder begins at 12 o’clock noon of the 
date this policy is issued and countersigned (said date being February 26, 1930) 
and ends at 12 o’clock noon of the Ist day of April, 1930, standard time of the 
place where the insured resides. 

“(c) This policy may be renewed at the option of the Company for periods 
of one calendar month or any number of calendar months not exceeding twelve, 
by paying in advance a renewal premium at the rate of $1.00 per calendar month 
for the renewal period. * * * 

_ “(f) Any failure to comply with the provisions of this policy shall render 
invalid any claim hereunder. 
“Standard Provisions. 


“2. * * * No agent has authority to change this policy or waive any of its 
provisions. No change in this policy shall be valid unless approved by an exe- 
cutive officer of the Company and such approval be endorsed hereon. — 

“3. If default be made in the payment of the agreed premium for this policy, 
the subsequent acceptance of a premium by the Company or by one of its duly 
authorized agents shall reinstate the policy, but only to cover accidental injury 
thereafter sustained.” 

[1] These contentions cannot be upheld; by the explicit terms of the contract 
between the parties in the last-quoted paragraph 3 of the policy, as concretely 
applied here, it was agreed that the acceptance of this overdue premium on April 
i2th revived or reinstated the policy “only to cover accidental injury thesealter 
sustained,” whereas the conclusive presumption on this appeal is that the drown- 
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ing of Williams had occurred before the payment had been made or accepted on 
that same day; this for the reason that both the pleadings and evidence raised 
that as a fact issue—the appellee having so specifically alleged, with sufficient 
support to have justified such a finding—hence, in deference to the judgment jp 
its favor, this court must assume that it was so determined below. 

[2] If the premium had been paid and accepted by the company before 
Williams’ accidental death, its liability—because of the latitude it allowed its 
agents in receiving overdue payments—would seem to have become fixed, but, 
that not having occurred, it is clear that the policy, by its own terms, lapsed as 
of April lst, and could have been reinstated by the belated payment made on 
April 12th, provided he was still alive, and then “only to cover accidental injury 
thereafter sustained.” We can read no other meaning into the contract, and 
that the parties to it had the right to so stipulate the beginning, ending, and 
conditions attending the risk they were dealing with, goes without saying, 32 
C. J. 1164, § 277; 1 C. J. 409, § 21; Matthews v. Continental Casualty Co., 78 
Ark. 81, 93 S. W. 55; Raynor v. Nat. Casualty Co., 125 Misc. 174, 210 N. Y. §S, 
586; Balch vy. Fed. Life Ins. Co., 116 Kan. 560, 227 P. 326; Equitable Life Assur, 
Soc. v. Ellis (Tex. Civ. App.) 137 S. W. 184, 105 Tex. 526, 147.S. W. 1152; Hatton 
v. Mut. Health & Acc. Ass’n (Tex. Civ. App.) 10 S. W.(2d) 239; Duncan v. United 
Mutual Fire Ins. Co., 113 Tex. 305, 254 S. W. 1101. 

[3, 4] The agent of the insurance company, whose acts in this instance in 
deferring it until that date and then collecting the 12-day past-due premium on 
April 12th are relied upon as having kept the policy in force, by the uncontro- 
verted evidence, only had authority from it to solicit application, forward and 
deliver policies, and collect premium—not to either make contracts for or waive 
any of the stipulated provisions in the applications of policies themselves on be- 
half of the company; wherefore, not. only did such acts on his part not have 
the effect of overriding the copied provision in the policy sued on that no agent 
had any authority to change or waive any of its provisions, but the appellant 
herself was, by virtue of these recitations, charged with notice of the limitations 
thereby imposed upon him. Revised Statutes, art. 5063; Southern Surety Co. v. 
Benton (Tex. Com. App.) 280 S. W. 551; Columbian National Fire Ins. Co. v. 
Dixie Co-op. (Tex. Civ. App.) 261 S. W. 174. 

While, as above stated, it must thus be considered that the payment on 
April 12th was made after Williams’ death earlier on that day, there is no evi- 
dence that either the appellee, or its agent receiving it, then knew that he was 
dead, and the appellant herself testified that she had not been advised of the 
happening until the following day. April 13th. 


In the circumstances as a whole, this view of the cause—as expressed in 
their brief by the able counsel for the appellee—is quoted with approval: “The 
insured met an accidental death during a period in which his policy of insurance 
was inoperative and ineffectve. Whether the payment of the premum by the 
beneficiary on April 12th, after insured’s death, was with knowledge of his 
death at the time, is immaterial. The policy contract was plain and unambiguous. 
It was a policy from-month to month. By its terms failure to pay a premium 
of renewal on the first of the month suspended the contract entirely. It could 
be renewed at any time by paying the monthly premium but only to cover acci- 
dents subsequently arising. That is the plain context of the agreement. It was 
renewed on April 12th, but the subject-matter of the risk was already dead. The 
mere statement of the agent, after two unsuccessful attempts to collect this 
premium (on April Ist and April 8th), that he would possibly be around the latter 
part of the week of April 7th did not constitute an agreement extending the in- 
surance until that date, and the trial court so found. Such statement did not 
evidence a waiver of the provisions of the policy excluding protection under it 
during a period of default, nor does it estop the Company from standing on the 
terms of its agreement. The limitation upon the agent’s authority was clearly 
set forth in the contract and the receipt-book offered in evidence. Under the 
authorities cited, the appellant was charged with knowledge of their existence 
and the limitations there expressed.” 

[5, 6] Neither is there merit in the final claim, we think, that the appellee 
was estopped from asserting any breach of warranty under the policy by reason 
of the statement of its agent, Mr. Henry, to her that, if she would get the inquest 
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proceedings on Williams’ death, he would pay her claim under the policy, which 

she testified she had done; in the first place, there was no declaration of a cause 

of action upon such a claim of estoppel in the pleadings, and, if there had been, 

the evidence to support it was lacking, in that here, too, the appellant was charged 

with notice on the face of the contract that the agent had no such authority. 
Pursuant to the views expressed, the trial court’s judgment will be affirmed. 
Affirmed. 


HOLLINSWORTH v. PROVIDENT LIFE & ACCIDENT INS. CO No. 7266. 
Supreme Court of Appeals of West Virginia. Oct. 18, 1932. 
166 Southeastern Reporter 276. 
1. INSURANCE. 


Under health and accident policy providing for monthly payments, two- 
year period of limitations for bringing action under policy must be determined 
with reference to time when last installment became due. 

(For other cases, see Insurance, Dec. Dig. § 622[3].) 

2. INSURANCE. 

In action to recover benefits under health and accident insurance policy, evi- 
dence held to support finding that insured was wholly and continuously disabled 
from performing any duties pertaining to occupation. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Syllabus by the Court. 

Under a health-accident policy of insurance providing for payments to be 
made to the insured monthly in case he becomes entitled to benefits under the 
policy, and fixing a maximum period within which an action might be instituted 
upon the policy, such period must be determined with reference to the time when 
the last installment became due, and not from an earlier time. 

Error to Circuit Court, Mercer County. 

Action by J. R. Hollinsworth against the Provident Life & Accident Insur- 
ance Company. To review a judgment in favor of the plaintiff, the defendant 
brings error. 

Affirmed. 

French, Easley, Easley & French, of Bluefield, for plaintiff in error. 

James S. Redmond, of Bluefield, for defendant in error. 

MAXWELL, J. 

This is a notice of motion for judgment on a health-accident insurance policy 
The jury returned a verdict for plaintiff for $1,487.95. Defendant prosecutes 
error to judgment on the verdict. 

Plaintiff was injured in a fall of slate while employed in a mine of the Po- 
cahontas Fuel Company in Mercer county September 8, 1924. He claims the 
total disability benefits of the policy and sues for the whole amount thereof. Is- 
sue was joined on the general issue plea, two special pleas and eight specifications 
of defense. . 

By said special Plea No. 1 the defendant avers that the plaintiff ought not 
to recover of it on account of his injuries of September 8, 1924, because, it avers, 
on the 20th of September, 1924, the defendant paid the plaintiff the sum of $13.50 
in full satisfaction and discharge of any and all liability on the part of the de- 
fendant to the plaintiff on account of said injury, and the plaintiff received and 
receipted for said sum as in full satisfaction and discharge of said liability. In 
support of this plea, the defendant relics upon a receipt printed on the back of 
the check or voucher by which the said sum was paid to the plaintiff. The re- 
ceipt reads: “Received of the Provident Life & Accident Insurance Company of 
Chattanooga, Tennessee, the sum named on the face of this draft in full and 
final settlement of all claims against said company on account of any illness or 
accidental injury or the effects of either, sustained by me prior to the date hereof.” 
The name of C. N. Poffenbarger is signed as witness to the signature of Hollins- 
worth. Poffenbarger did not testify at the trial. Plaintiff is an unlettered negro. 
He can write or print his name but reads poorly. It appears from the record 
that a pay roll clerk of the coal company for which the plaintiff was working 
acted as agent for the insurance company. Plaintiff testifies that at the office of 
the pay roll clerk the latter placed the draft for the $13.50 received by plaintiff 
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in September on a desk and directed plaintiff to indorse it on the back, indicatj 
the place for him to sign; that he did not know the purport of the release whi 
he was signing nor was it explained to him by the agent or anyone else. Though 
the agent testified at the trial on behalf of the defendant, he gave no testimony 
on this particular phase of the case. Plaintiff’s testimony in this particular stands 
wholly uncontradicted. The jury therefore was warranted in ignoring the de- 
fense raised by special plea No. 1. When this small payment was made (twelve 
days after the injury was received), the extent of plaintiff’s disability attri- 
butable to the injury, was not known. With all the more reason, therefore, 
should it not be held that said payment precluded the plaintiff from any further 
payments on account of said injury? 

[1] By special plea No. 2 it is averred that the plaintiff cannot maintain this 
action because, it is said, the same was not instituted within the two years from 
the expiration of the time within which proof of loss is required by the policy 
to be filed, the policy fixing such two years’ limitation period. By obligations of 
the policy, the defendant bound itself to pay to the plaintiff for complete dis- 
ability on account of accident the sum of $45.00 per month for thirty-nine months, 
There is thus fixed the period for which the defendant would be liable under such 
contingency. If plaintiff was wholly and continuously disabled by the accident 
of September 8, 1924, as contended by him, and as believed by the jury, the 
thirty-nine months’ period of liability assumed by the company expired in De- 
cember, 1927. Within two years after the expiration of that period, the suit 
was instituted, the date of institution being October 29, 1929. While the plaintiff 
had the right to sue for monthly installments as and when they became due, his 
right of action on the whole claim, of course, did not accrue until all of the 
installments matured. The two year period limitation must therefore be con- 
strued as running from the time the plaintiff’s right of action accrued on the 
whole. Kenny v. Accident Ins. Co., 136 Iowa, 140, 113 N. W. 566. As to proof 
of loss, reference will be made later in this opinion. 

Now as to specifications of defense. 

[2] (1) That on account of his injury of September 8, 1924, the plaintiff 
was not wholly and continuously disabled and prevented from performing any 
and every duty pertaining to any business and occupation as required by the pol- 
icy as a condition to liability thereunder as asserted by the plaintiff. Most of 
the evidence centers around this item of defense. 

There is conflict as to when the plaintiff returned to work and as to how 
long he worked thereafter. The plaintiff contends that he did not resume his 
labors until almost a month after the accident; that he then worked only a week; 
and that he has not worked since. As to the time when he returned to work and 
the period for which he remained, he is corroborated by two fellow workmen, and 
a woman in whose home he was reared. Defendant takes the position that plain- 
tiff returned to work about a week after his injury and worked steadily for about 
three months. In support of this, reliance is had upon the testimony of the pay 
roll clerk of the coal company who purports to testify from memoranda taken 
from the books of the coal company. He says the books show payment to plain- 
tiff for labor performed the latter half of September, and in October, Novem- 
ber and December, 1924. The books are not in evidence. The witness testified 
that he had no personal knowledge of labor performed by the plaintiff but that 
he made the book entries from reports furnished him by ‘the mine foreman. 
Neither the mine foreman nor anyone else on behalf of the defendant undertakes 
to sustain the contention that the plaintiff worked through the period indicated 
by the pay roll clerk. The jury was warranted in resolving this issue of fact 
against the defendant. The plaintiff testifies that he returned to work three or 
four weeks after his injury because the coal company physician insisted that he 
was able to work, and that if he did not return to work promptly he would lose 
his job. Plaintiff further testifies that during the week he remained on the job 
he was unable to work; that his fellow workmen assisted him as best they 
could; and that the mine foreman discharged him at the end of the week because 
of his inability to perform his duties. 

As to his inability to work at that time, plaintiff is corroborated by two Tellow 
workmen. The mine foreman was not called as a witness by either the plaintiff 
or the defendant, nor does it appear whether he was available as a witness. 
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In January and March, 1925, two payments were made by the defendant to 
the plaintiff on “sick claims” filed by him. It does not appear on either of the claims 
filed by the plaintiff that the alleged sickness was attributable to the injury of the 
preceding September, but plaintiff asserts in his testimony that such was the case. 
But, if so, if plaintiff was totally disabled by the September accident thereby lay- 
ing upon the defendant the full liability as provided by the policy, the defendant 
would in no wise be relieved from such total liability by the fact that it made two 
payments in the early part of 1925 and took from the plaintiff purported releases 
in the same form as that which it took from him in the preceding September, as. 
already discussed. ‘ . ; : 

Doctors who exammined the plaintiff for the first time in 1929, with the aid 
of an X-ray, a short time before this suit was brought stated that he had sustained 
a fracture to his spine in the lumbar region and that a formation of callous had 
developed at the site of the fracture in the process of healing, causing pressure 
upon the motor and sensory nerves in that vicinity. Plaintiff's locomotion is now 
seriously impaired. The doctors were of opinion that the plaintiff's present dis- 
ability could be attributable to his spinal injury and the resultant callous formation. 

(2) By this specification, it is alleged that the plaintiff did not become wholly 
disabled within thirty days after he received his injury. The discussion under 
No. 1 covers this item also. ; 

(3) That the plaintiff did not receive the services of a legally qualified phy- 
sician or surgeon at least once in each seven days, as required by the policy. The 
plaintiff testifies that the reason he did not have the regular services of a phy- 
sician or surgeon was because the defendant did not make to him the monthly 
payments to which he was entitled under the policy by reason of his disability. 

’ (4) That the plaintiff by reason of having received the “sick benefits” in 
January and March, 1925, is precluded from recovery on account of an antece- 
dent accident. Reference has been made above in this opinion to this situation. 
In addition, it should be observed that the jury seems not to have allowed recovery 
by the plaintiff for the periods for which he was voluntarily compensated by the 
defendant. 

(5) That the plaintiff did not furnish to the defendant every thirty days after 
his accident (or as near thereto as was reasonably possible) a report in writing 
from his attending physician or surgeon setting forth the condition of the insured 
as to the probable duration of his disability. (6) That the plaintiff did not fur- 
nish to the defendant proof of loss within ninety days after the termination of 
the period for which it is alleged the-company is liable, and that the last proof of 
loss furnished by the plaintiff was under date of April 28, 1925. Plaintiff seeks 
to meet these two items of defense by testifying that he called upon the agent of 
the defendant and requested that he be furnished wih proper blanks upon which to 
make these reports and proofs of loss but that the agent declined to give them to 
him. Plaintiff is corroborated in this by the woman to whom reference has already 
been made. The agent to whom reference is made (the same individual was pay 
roll clerk for the coal company) when he testified on behalf of the defendant was 
silent on this proposition. The woman testifies that thereafter she wrote a num- 


ber of letters to the defendant, informing it of plaintiff’s condition, but that there 
was no response. 


(7) This specification raises the two year limitation of action question pre- 
sented by special plea No. 2, already discussed. 


(8) This specification invokes a provision of the policy which requires strict 
compliance on the part of the insured and beneficiary with all the provisions of the 
policy as a condition precedent to recovery thereunder. This, of course, must be 
interpreted to mean a reasonable compliance with the provisions of the policy, 
under legal principles applicable thereto. 

Before submitting the case to the jury for determination, the court gave a 
comprehensive instruction of its own to the jury, also two instructions by the de- 
fendant. Seven instructions tendered by the defendant were refused. None were 
offered by the plaintiff. Defendant says there was error, prejudicial to it, in the 
court’s instruction, and that there was error in the refusal of its seven rejected in- 
structions, particularly No. 8. 

The feature of the court’s instruction which the defendant points out specially 
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as erroneous and predudicial is that portion which, in effect, excused the plaintiff 
from obtaining the services of a legally qualified physician or surgeon at least once 
in each seven days during the period for which he asserts disability on his part 
and consequent liability on the defendant. Defendant says this requirement of the 
policy was unconditional. We are not impressed that this position is reasonable. 
If the plaintiff was wholly disabled by reason of his accident (a jury question), if 
he had vainly endeavored to obtain from an agent of the defendant proper blanks 
upon which to make reports and proofs of loss (a jury question), and if thereafter 
numerous communications were sent to the defendant informing it of plaintift’s 
condition and there was no response (another jury question), it would seem to be 
entirely in accord with ordinary conceptions of right and justice for the trial 
court to tell the jury, in effect, that if they believed from the evidence that the 
plaintiff was unable to obtain the services of a physician or surgeon under such 
circumstances, the said requirement of the policy should not be deemed inflexible. 

[3] Defendant’s instruction No. 8 would have told the jury that if they be- 
lieved from the evidence that the plaintiff returned to work in the fall of 1924, 
after receiving his injury, and worked for wages from September 17th to Decem- 
ber 15th, he could not be considered as wholly and continuously disabled within 
the meaning of the policy. It will be recollected from a prior reference thereto 
in this opinion that there was a sharp issue of fact on this proposition. This in- 
struction should have been given as it fairly presents the defendant’s side of that 
issue. But was the refusal of this instruction prejudicial error? We think not, 
because we are of opinion that in the court’s instruction, above mentioned, there 
is an element which substantially covers the proposition presented by defendant's 
instruction No. 8. The portion of the court’s instruction to which we refer is 
this: After reciting the conditions precedent to the right of recovery by the plain- 
tiff and predicating the plaintiff’s right to recovery thereon, the court told the 
jury that, in such aspect, the plaintiff would be entitled to recover “indemnity at 
the rate of $45.00 per month for such time and such time alone as you may be- 
lieve by a preponderance of the evidence that he was wholly and continuously dis- 
abled and prevented from performing any and every duty pertaining to any busi- 
ness or occupation.” Now it is obvious that this language specifically directs the 
attention of the jury to the very issue upon which defendant’s instruction No. 8 
was predicated. A jury of intelligent men could not have found for the plaintiff 
in the light of that feature of the court’s instruction without expressly negativing 
the defendant’s proposition that the plaintiff had worked for his employer for 
three months in the fall of 1924, after receiving his injury. It must therefore be 
considered that the jury necessarily gave attention to the very matter which defend- 
ant’s instruction No. 8 sought to call to their attention. In consequence whereof 
we are unable to perceive that the defendant could have suffered prejudice because 
of the refusal of said instruction. While it is, of course, a fundamental rule that 
a litigant is entitled to have his theory of the case presented to the jury by instruc- 
tions tendered by him which fairly state the law, it does not follow that every de- 
parture from that rule involves prejudicial error. Where such rejected instruc- 
tion would direct the jury’s attention to a matter to which its attention is not called 
directly or by necessary implication by some other instruction, there would be pre- 
judicial error, but, as in this case, where the matter is otherwise fairly presented to 
the jury we are of opinion that it would be carrying the rule too far to hold that 
the case should be sent back for re-trial on that account. 

As to other instructions of defendant refused, we likewise perceive no error. 

We are of opinion to affirm the judgment of the trial court. 

Affirmed. 
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AUTOMOBILE 


MASSACHUSETTS BONDING & INS. CO. v. R. E. PARSONS 
ELECTRIC CO. No. 0458 
Circuit Court of Appeals, Eighth Circuit. Sept. 15, 1932. 
61 Federal Reporter (2d) 264. 
2. INSURANCE. ys. $0 i : il 

Evidence in action on oral renewal of policy, insuring plaintiff against liability 
for damages caused by its employees’ automobilés, held sufficient to take case to 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

3. INSURANCE. ‘ 

Insurance company was charged with knowledge of course of business between 
its agent and insured during period in which agent issued numerous policies to 
insured, including some after they were effective. 

(For other cases, see Insurance, Dec. Dig. § 113.) 

4, INSURANCE. hs ; 

Evidence held to establish insurance agent’s authority to make oral contract 
renewing policy insuring employer against liability for damages caused by 
employees’ automobiles. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

3, INSURANCE. 

Insurance policy may be renewed by parol. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

7. INSURANCE. ; ; 

To create enforceable insurance contract, parties’ minds must meet on essential 
elements. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

& INSURANCE. 

Parties’ intent to adopt terms of expiring insurance policy in renewal policy 
will be presumed, unless contrary intention appears. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

9, INSURANCE. 

Evidence held to justify finding that insured and insurer’s agent orally agreed 
on contract, insuring employer against liability for damages caused by employees’ 
automobiles for one year on same terms as previous written policy. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

10. INSURANCE. 

_ Oral agreement to renew insurance policy held sustained by ample considera- 
tion, where insured procured no other insurance in reliance on assurance of 
insurer’s agent that insured was fully protected. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

ll. INSURANCE. 

Evidence held to sustain charge to find for plaintiff in action on oral contract 
renewing policy insuring employer against liability for damages caused by 
employees’ automobles, if jury found certain facts. 

The charge was to find for plaintiff if parties agreed before expiration 

of policy to renew it for one year, defendant’s agent stated that risk was 

bound and plajntiff covered during period between expiration of policy 

and delivery of renewal policy, and plaintiff agreed to and was able and 
willing to pay customary premium on presentation of bill therefor. 

(For other cases, see Insurance, Dec. Dig. § 669[2].) 

12. INSURANCE. 

Insurer’s substitution of nonownership for contingent liability policies to cover 
employers’ liability for injuries caused by employees’ automobiles before alleged 
oral renewal of contingent liability policy held not to show that premium for 
renewal policy was not agreed on with reasonable certainty. 

There was evidence that insurer’s agent, who agreed to renew policy, 
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had provided insured with contingent liability policies for several years, 

that insurer furnished agent manual prescribing rates for such policies, 

and that insured had no knowledge of change in style or form of policies 
covering particular class of risk, but understood that existing policy was 
renewed. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

13. INSURANCE. J : 

Insurer cannot be heard to say that its agent, authorized to make oral contract 
renewing employer’s contingent automobile liability policy, contracted for policy 
insurer no longer wrote. 

(For other cases, see Insurance, Dec. Dig. § 145[2].) 

14. INSURANCE. 

While court should not endeavor to spell out completed enforceable contract 
merely because of equities of situation, it should not permit principal to escape 
agent’s oral contracts because all niceties and legal exactness of written contract 
were not provided for. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

15. INSURANCE. ; 

Insurance companies’ general custom to make oral binders for only short 
periods before issuing written policies did not impair insured’s right to rely on 
insurer’s long-continued private custom of orally renewing insurance policies and 
delivering new policies from one to six weeks after they became effective. 

(For other cases, see Insurance, Dec. Dig. § 153.) 

16. INSURANCE. 4 

Whether insurer’s refusal to pay loss was willful and without reasonable cause 
held for jury in action on oral contract renewing policy insuring employer against 
liability for damages caused by employes’ automobiles : 

The evidence showed that insurer had all facts before it, including 
agent’s affidavit that he agreed to renew policy and assured plaintiff that it 
was protected, before suit was commenced, and such agent was in court, 
but was never called as witness by insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

17. INSURANCE. : se 

Evidence that number of insured’s employees using their automobiles in 
insured’s business required special rating under National Rating Bureau’s rules to 
determine premiums on policy covering liability for damages caused by such cars 
held inadmissible in action on oral contract renewing policy. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

19. INSURANCE. 

Conversations between insurance agent and officers in charge of insurer's 
branch office held inadmissible in action on agent’s oral contract renewing policy, 
where uncommunicated and unknown to plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

20. INSURANCE. 

Evidence of secret limitations on insurance agent’s authority, contrary to 
authority with which principal clothed him through long and extensive dealings 
with insured, is incompetent. 

(For other cases, see Insurance, Dec. Dig. § 101.) 

21. INSURANCE. ; a 

Insurer cannot complain of inexcusable delay in issuing policy because of its 
agent’s dilatory conduct or inefficiency. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

22. INSURANCE. 
__ Insured may rely on oral insurance agreement, made by insurance agent acting 
with apparent authority. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

23. INSURANCE. 

Insurer charging insured for term beginning with date of each policy, issued 
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by agent who was its sole representative in dealing with insured for years, though 
delivered long after insurance became effective, held liable for loss occurring 
between agent’s oral renewal of policy and formal issuance of new policy. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 


Appeal from the District Court of the United States for the Western 
District of Missouri; Merrill E. Otis, Judge. 

Action by the R. E. Parsons Electric Company against the Massachusetts 
Bonding & perme Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

David A. Murphy, of Kansas City, Mo. (Harding, Murphy & Tucker, of 
Kansas City, Mo., on the breif), for appellant. 

William S. Hogsett, of Kansas City, Mo. (Chester L. Smith, Ralph E. Mur- 
ray, and Alvin C. Trippe, all of Kansas City, Mo., on the brief), for appellee. 

’ Before Gardner and Sanborn, Circuit Judges, and Nordbye, District Judge. 

NorpBy£, District Judge. 

Plaintiff (appellee) recovered a verdict and judgment against defendant (ap- 
pellant) based on an oral renewal of an automobile insurance policy. Plaintiff 
suffered a loss of $7,387.65 because of an automobile collision in which one of its 
employees was involved. Plaintiff recovered judgment against defendant for the 
amount of this loss, with interest, penalty, and attorneys’ fees, and the defendant 
has appealed. 


Plaintiff is a distributor at Kansas City, Mo., of electrical refrigeration pro- 
ducts. Defendant is an insurance company engaged in the business of writing 
various kinds of casualty insurance, including automobile liability insurance. On 
June 10, 1926, the defendant issued to the plaintiff a policy of automobile con- 
tingent liability insurance indemnifying it against hazard of possible liability for 
damages caused by automobiles owned by and in use of its employees. The policy 
terminated June 10, 1927. A similar policy was issued by defendant ending June 
10, 1928, and a third policy was likewise issued by defendant ending June 10, 
1929. All these policies were issued and countersigned by defendant’s agent, L. S. 
Davis. The policies were the ordinary form of automobile liability insurance, 
except that, instead of covering cars owned by the plaintiff, they covered the 
cars owned by plaintiff’s employees while such employees were engaged in the 
business of the plaintiff. On June 1, 1929, some ten days before the last-named 
policy was about to expire, defendant’s agent, Davis, with whom plaintiff had 
transacted all its insurance business with the defendant company covering a 
period of some six or seven years, called on the president of the plaintiff com- 
pany, a Mr. Parsons, and called his attention to the fact that the policy was about 
to expire, and inquired about renewing it. Davis was advised that the plaintiff 
wanted the policy renewed, and Davis agreed to renew it for an additional year. 
At this time the agent stated that it would be necessary to obtain certain up-to- 
date information about the number of employees and the number of cars used 
by plaintiff’s employees, and that, after obtaining such information, he would be 
able to render plaintiff a statement for the premium. Mr. Parsons told Davis 
that, when the statement was rendered, the plaintiff would pay it, and referred 
Davis to Mr. Cronin, cashier and accountant for the plaintiff, who would be able 
to give Davis all the information regarding the number of employees and the 
number of cars used. This was the usual manner in which renewals had been 
handled in previous years; though it apparently was necessary to obtain more 
detailed and complete information in the renewal of the policy in question than 
was obtained in the writing of prior coverages. 


__A day or two after June 10, 1929, Mr. Cronin, who was in charge of plain- 
tiff’s insurance policies and records, telephoned Mr. Davis and inquired when the 
new policy would be delivered. Mr. Davis stated that there was certain informa- 
tion that he had to have with reference to the number and status of plaintiff’s 
employees before he could make delivery of the policy, and that he (Davis) would 
advise Cronin just what information he wanted so that Cronin could secure the 
data for him. Davis then stated, according to Cronin’s testimony: “He said in the 
meantime we had nothing to worry about; that Mr. Parsons had arranged with 
him to renew the policy, he had agreed to do so, and that we were bound.” 
Thereafter, during June, July, and the first ten days in August, Davis called 
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on Cronin four or five different times requesting information as to the number 
and status of plaintiff's employees and with reference to the number of auto. 
mobiles used by employees;.and on July 1, 1929, on an occasion when Davis was 
in plaintiff’s office obtaining such information, Mr. Parsons asked him when the 
new policy would be delivered, and he replied: “Don’t you worry about that, you 
are bound; but what I am trying to get now, today, that is why I am down here 
today, is to get information from Cronin about the number of employees and the 
cars and how they are used and so on.” 

While Davis was getting this information from Cronin, he told Cronin that 
there would be an advance in the premium on the new policy, to which Cronin 
replied that plaintiff wanted coverage, and, whatever the rate would be, plaintiff 
would pay it. On one occasion, when Davis was assembling this data in plain- 
tiff’s office, Davis stated to Cronin that there would be a-considerable increase in 
the rate, but it would be governed by the published rate in the manual. It appears 
that there 1s a casualty rating organization known as the National Association of 
Casualty and Surety Underwriters. Defendant is a member of that bureau or 
association. It publishes a manual of rates to be charged by its members, and the 
members send a bureau rate manual to their agents for guidance in rating 
policies. Davis was supplied with this manual by defendant. The published rates 
on automobile contingent liability insurance appeared in the manual, and the rat- 
ing rules so published were in force prior to June 10, 1929, 

Davis did not indicate to the plaintiff what caused the delay in the issuance 
of the policy, nor did he account for the necessity of the repeated requests for 
information from the plaintiff. No contention is made that plaintiff did not co- 
operate in every way in furnishing full and complete information regarding its 
employees and their automobiles. Davis on one occasion stated to Cronin that he 
was sorry to cause so much trouble, but that the branch office was not familiar 
enough with rates to know just what they did require. Davis did not inform 
plaintiff what the new rate would be, and the new rate had not been determined 
before the accident hereinafter referred to. 


On August 16, 1929, one of plaintiff's salesmen, driving his own car on plain- 
uff’s business, collided with an automobile occupied by three persons. Plaintiff 
gave immediate notice of the accident to the defendant through Davis. Davis in 
iurn transmitted this notice to defendant’s branch office. Suits were commenced 
by occupants of the other car on account of injuries received in the accident, and 
defendant denied liability and refused to defend. The suits were thereafter set- 
tled by plaintiff, and, after the liability was settled, defendant refused to reim- 
burse the plaintiff for its loss, claiming there was no enforceable oral agreement 
of renewal and that Davis was without authority to make any binding agreement. 

This suit was commenced by plaintiff on an oral contract of insurance. At 
the close of all the testimony, defendant moved for a directed verdict in its favor 
without stating the grounds upon which its motion was based. The motion was 
denied. The jury returned a verdict in favor of plaintiff for the amount of 
plaintiff’s loss, including statutory penalty and attorneys’ fees, provided by the 
statutes of Missouri for vexatious refusal to pay the loss. From the judgment, 
defendant has appealed, urging: (1) That the court erred in overruling its motion 
for directed verdict; (2) that the court erred in charging the jury relative to the 
authority of the agent, Davis; (3) that the court erred in charging the jury with 
reference to the general custom among insurance agents in Kansas City; (4) 
that the court erred in submitting to the jury the question of vexatious refusal 
to pay; and (5), (6), (7), and (8) that the court erred in excluding certain testi- 
mony offered by the defendant. 

[1, 2] The contention that the court erred in denying defendant’s motion 
for a directed verdict may be summarily disposed of. The ruling of the court 
cannot be here reviewed because the motion failed to specify any grounds upon 
which it is besed. Mansfield Hardwood Lumber Co. v. Horton (C. C. A. 8) 32 
F.(2d) 851; Falvey v. Coats (C. C. A. 8) 47 F.(2d) 856; Standard Accident Ins. 
Co. v. Rossi (C. C. A. 8) 52 F.(2d) 547; William Bros., Inc., v. Heinemann (C. C. 
A. 8) 51 F.(2d) 1049; Public Utilities Corporation v. McNaughton (C. C. A. 8) 
39 F.(2d) 7; Denver Live Stock Commission Co. v. Lee (C. C. A. 8) 20 F.(2d) 
531. But, regardless of the sufficiency of the motion made for a directed verdict, 
we are satisfied that the court was clearly correct in submitting the case to the 
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jury. The sufficiency of the evidence to support the judgment is also substan- 
tially raised under other assignments of error. 

It is urged that the court erred in charging the jury that, if they 
believed and found “from the evidence that on or about June 1, 1929, de- 
fendant, through its agent, L. S. Davis, solicited plaintiff, R. E. Parsons 
Electric Company, to renew the aforesaid policy, and that plaintiff and defend- 
ant then and there agreed that said policy would be renewed, effective for 
one year from June 10, 1929, and that on or about June 10, 1929, plaintiff 
notified defendant that the renewal policy had not yet been received, and 
defendant through its said agent, L. S. Davis, stated to plaintiff that there 
would be some delay in delivering the policy, but that the risk was bound and 
plaintiff was covered during the said renewal period under the same general 
terms as in the aforesaid policy expiring June 10, 1929; that if you further find 
that plaintiff and defendant at said time understood and agreed that upon pre- 
sentation by defendant to plaintiff of a bill therefor, plaintiff would pay the pre- 
mium to defendant for said renewal, at defendant’s customary rate, and that the 
amount of said premium would be calculated and determined by defendant after 
an investigation and ascertainment by defendant of certain information with re- 
spect to the total number of plaintiff’s employees, and with respect to the per- 
centage of such employees using their own automobiles on plaintiff’s business; 
and if you further find that defendant extended credit to plaintiff for the pay- 
ment of premium for said renewal, and that ever since said agreement plaintiff 
has been and is now ready, able and willing to pay defendant said premium, 
upon presentation of a bill therefor by defendant, and that plaintiff within a rea- 
sonable time offered to pay said premium to defendant,” and if they found the 
other facts hypothesized in the charge, about which there was no controversy, 
their verdict should be for the plaintiff. The exception to this portion of the 
court’s charge goes to the question of the sufficiency of the evidence, and pre- 
sumably challenges the authority of Davis to bind defendant by an oral contract 
of insurance. 

[3, 4] Davis was unquestionably the duly authorized agent of defendant. He 
had been defendant’s agent for some six or seven years, during all of which time, 
plaintiff’s dealings with the defendant were transacted and conducted through 
Davis, and Davis alone. Davis’ written contract with the defendant required 
him to “secure for the company the greatest volume of desirable business in the 
territory assigned his agency.” He was authorized to issue policies, renewals, 
and binders. Upon the form of letterhead used by the defendant appeared the 
inscription “L. S. Davis & Company, Agent.” 

_ Some thirty policies were issued to the plaintiff by the defendant, all of 
which were countersigned by Davis. He was the only agent whose name appear- 
ed on any of the policies issued by defendant to plaintiff. Mr. Parsons testified 
that, of the policies so issued, at least six were issued and delivered at intervals 
ranging from one day to seven days, thirteen days, and even six weeks after the 
policies were effective. It is uncontroverted that the plaintiff acted in the utmost 
good faith. Defendant’s agent from time to time assured it that the risk was 
bound, and, relying and depending upon the assurance so made, the plaintiff pro- 
cured no other insurance during this period to cover the risk occasioned by the 
use of its employees’ automobiles in its business. It must be apparent that de- 
iendant is charged with knowledge of the course of business transacted between 
plaintiff and its agent during the six or seven years referred to. Consequently 
there can be but little question that, under this state of facts, Davis had author- 
ity to make an oral contract to renew the insurance. In discussing the authority 
of an agent, Cooley’s Briefs on Insurance, 345, states as follows: “Though the 
powers of an agent may be limited by definite restrictions on his authority and 
by the nature of his agency, the determination of his powers and consequently 
the rights of the insured must rest in the first instance on the general principle 
that the powers of an agent are prima facie coextensive with the business in- 
trusted to his care, and will not be narrowed by limitations not communicated to 
the person with whom he deals. The real question is not what power the agent 
has, but what power the company has held him out as having.” See, also, the 
following cases: Potter v. Phenix Ins. Co. (C. C. 8) 63 F. 382; Foursha v. Amer- 
ican Ins. Co., 224 Mo. App. 1071, 34 S.W.(2d) 552; Union Mutual Ins. Co. v. Wil- 
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kinson, 13 Wall. 222, 20 L. Ed. 617; National Liberty Ins. Co. v. Milligan (C. ¢, 
A. 9) 10 F.(2d) 483; Shelby v. Conn. Fire Ins. Co., 218 Mo. App. 84, 262 S. w. 
686; Etna Ins. Co. of Hartford, Conn., v. Licking Valley Milling Co. (C. CA. 
6) 19 F.(2d) 177. 

[5] An insurance policy may be renewed by parol. There is no legal or 
statutory provision in the instant case that requires written evidence of the re- 
newal. In A&tna Ins. Co. of Hartford, Conn., v. Licking Valley Milling Co., sy- 
pra, on page 180, of 19 F.(2d) the court stated: “Unless forbidden by statute or 
other positive regulation, it is not necessary to the validity of a contract to in- 
sure that it be in writing. Hartford Fire Ins. Co. v. Tatum (C. C. A. 5) 5 F.(2d) 
169, 171; Fireman’s Fund Ins. Co. v. Norwood (C. C. A. 8) 69 F. 71, 75, and ca- 
ses cited; Lee [Blakemore, Inc.] v. Lewelling (C. C. A. 8) 281 F. 952, 960.” See, 
also, Relief Fire Ins. Co. v. Shaw, 94 U. S. 574, 24 L. Ed. 291; Quinn-Shepherd- 
son Co. v. U. S. Fidelity & Guaranty Co., 142 Minn. 428, 172 N. W. 693, and cases 
cited. 

Defendant frankly admits in this court that Davis had apparent authority to 
make an oral contract of insurance. On page 13 of the reply brief, counsel say: 
“That Davis had apparent authority to make an oral contract of insurance we 
concede. Therefore, we have no quarrel with most of the decisions cited by ap- 
pellee on this point. What we contend is that his apparent authority only ex- 
tended to the making of an oral contract for temporary purposes, for a short 
period of time or from one day to a week at the outside.” 

This admission reduces the defense to the question of the validity of the oral 
contract entered into and the authority of Davis to make an oral contract of in- 
surance for the period in question. 

[6-8] It is, of course, elementary that the court cannot make. a contract for 
the parties. In order to have an enforceable contract of insurance, there must 
be a meeting of the minds of the parties on the essential elements of the con- 
tract. But, in the instant case, the parties agreed to renew a'policy that was 
then in full force and effect. The proof of an oral contract of original insurance 
is not involved. It will be presumed, unless a contrary intention appears, that 
the parties intended to adopt in the renewal policy the terms and conditions of 
ihe expiring policy. The following note is to be found in 15 A. L. R., page 1011: 
“It is generally held that agreements to renew need not be as definite as to 
terms as an agreement to issue a policy, since the agreement will be presumed to 
have reference to the terms of the existing policy, and these agreements have 
been upheld where there was no specific agreement as to terms. Commercial F. 
Ins. Co. v. Morris (1894) 105 Ala. 498, 18 So. 34; Baldwin v. Phoenix Ins. Co. 
(1889) 107 Ky. 356, 92 Am. St. Rep. 362, 54 S. W. 13; Georgia Home Ins. Co. v. 
Kelley (Ky. 1908) 113 S. W. 882; Mallette v. British-American Assur. Co. (1900) 
91 Md. 471, 46 A. 1005; Wiebeler v. Milwaukee Mechanics’ Mut. Ins. Co. (1883) 
30 Minn. 464, 16 N. W. 363; Abel v. Phoenix Ins. Co. (1900) 47 App. Div. 81, 62 
Ne ¥oSs208" 

Parsons testified that the type of insurance agreed upon was the renewal of 
the contingent liability policy that had been in existence from 1928 to 1929. It 
was to be renewed for a year, and, whatever the amount of the premium, plaintiff 
agreed to pay it. The nature of the coverage was definite and certain, and, while 
the testimony does not indicate in so many words that Parsons agreed to pay the 
premium on the renewal policy at the customary rate, it is evident that the 
parties had in mind that the premium should be determined from the number of 
employees using their cars in plaintiff's business. Davis evidently understood that 
plaintiff had agreed to pay the customary and usual rate of premium depending 
upon the number of employees using cars, and the other data he was obtaining 
from plaintiff's books. Davis assured plaintiff from time to time that the coverage 
was complete. Furthermore, it must be borne in mind that the premium originally 
paid by the insured on such a policy is merely tentative. The earned premium is 
ascertained at the end of the policy year. Necessarily, then, the premium to be 
paid by the plaintiff was to be merely an advance premium, subject to change at 
the end of the policy year, depending upon the actual number of employees using 
their cars in plaintiff’s business. 

[9-11] Plaintiff's testimony regarding the renewal contract and the negotiations 
with Davis was not denied. Jt appears that Davis was present at the trial of this 
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case, but was not called to the stand. The trial court apparently was of the 
opinion that, if the jury believed plaintiff’s testimony, a recovery should be had. 
The case was submitted to the jury on the theory that plaintiff’s testimony estab- 
lished the existence of a completed contract of insurance. There is, of course, a 
difference between an oral contract to renew and an oral contract of insurance. 
However, plaintiff is not limited in its proof of the oral contract of insurance to 
the conversation between Davis and Parsons that took place on or about June 1, 
1929. The complaint is sufficiently broad to admit subsequent conversations and 
negotiations between the parties. Its allegations are not confined to June 1, 1929. 
During the period subsequent to June lst, and for several weeks thereafter, some- 
thing was being done by both parties relative to the contemplated insurance con- 
tract. The entire negotiations between the parties justify a finding that a contract 
of insurance in presenti had been agreed upon. It might be observed that, if 
there is any question about the sufficiency of the evidence to establish a renewed 
contract of insurance for a year, the evidence indisputably proved that the defend- 
ant, through its agent, agreed to cover the risk incident to the use of employees’ 
cars in plaintiff’s business on the same terms and conditions as the previous policy 
until a written renewed policy was formally issued. No other insurance was pro- 
cured on the assurance of defendant’s agent that plaintiff was fully protected. 
There was ample consideration to sustain such an agreement. Nord-Deutsche Ins. 
Co. v. Hart (C. C. A.) 230 F. 809. The only objection taken to the portion of 
the charge complained of is as follows: “That there is no evidence sustaining 
that part of the charge and for the further reason that it ignores the defense that 
under the evidence in this case that Mr. Davis had no apparent authority to make 
any oral contract for the defendant.” There, of course, was ample evidence to 
sustain this portion of the court’s charge. The testimony was undisputed. We are 
clear that, in view of the uncontradicted evidence, no error can be predicated on 
the objections directed by the defendant to the portion of the court’s charge 
complained of. 


[12, 13] The defendant contends that, if all the other elements of the con- 
tract of renewal were in existence according to plaintiff’s testimony, the premium 
had not been agreed upon between the parties with sufficient certainty. It pro- 
duced evidence to the effect that the so-called contingent liability policy had been 
abandoned or discontinued by it in April, 1929. At the time the alleged renewal 
was made, defendant contends that the only form of policy covering such a risk 
was a so-called nonownership type of insurance. The rates under a nonownership 
form of policy were higher than those which were previously charged under the 
contingent liability policy, and, according to the defendant’s proof, the only insur- 
ance manual in force at the time the renewal was made, contained a method of 
rating a nonownership policy, and not a contingent liability policy. In other words, 
defendant’s proof indicated that in April, 1929, it had abandoned the writing of 
the contingent liability policy and had substituted another type in covering the 
tisks incident to an employer being liable for injuries caused by cars owned by 
its employees. The exact difference between the two types of policies does not 
appear, but defendant’s manager testified that the essence of the coverage is the 
same. 


The fact that the type of policy written by the defendant had been changed 
prior to June, 1929, does not sustain defendant’s contention that the premium was 
not agreed upon between the parties with reasonable certainty. Davis had pro- 
vided the plaintiff with defendant’s contingent liability policy for some years. 
The policy which expired on June 10, 1929, had been renewed. The manual pre- 
scribing the rate for such a policy had been furnished to Davis by the defendant. 
It is obvious that the parties intended that the premium should be determined as 
it had been ascertained in the past; that is, according to the number of employees 
using their cars in plaintiff's business. A change in the name of the policy cover- 
ing such a risk did not necessarily change the method by which the premium 
should be determined, and as to the plaintiff, it is immaterial that defendant had 
abandoned the contingent liakility form. It is admitted that plaintiff had no 
knowledge concerning any change in the style or form of policies covering this 
class of risk. It was plaintiff’s understanding that it obtained a renewal of the 
policy then in existence, and no information was given to plaintiff by Davis, or 
by any one else, that there would be arly change in the renewed policy. Defendant 
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cannot now be heard to say that its agent, with apparent authority, contracted for 
a policy in its behalf that it no longer wrote. The premium was readily ascertain- 
able from the manual covering contingent liability policies. It was this type of 
policy. that the parties agreed to renew. 3 : 

[14] It was the defendant that commissioned Davis as its agent and instructed 
him to “secure for the company the greatest volume of desirable business in the 
territory assigned his agency.” For some years defendant had been aware that 
Davis made oral renewals of its policies with the plaintiff. Several of the policies 
so renewed were delivered long after the coverage became effective. Plaintiff 
always paid the premiums without any objection, and no question was ever raised 
by the defendant as to plaintiff’s credit standing, and it freely permitted the plain- 
tiff credit from thirty to sixty days within which to pay premiums. Under the un- 
disputed facts of this case, no court should lend its aid to the defendant in re- 
pudiating the renewal that was made by an agent who was clothed with apparent 
authority to do that which defendant now refuses to recognize. Courts should not 
endeavor to spell out a completed enforceable contract merely because of the 
equities of the situation; but neither should the court permit a party to escape 
the oral contracts of its agents simply because all the niceties and legal exact- 
ness of a written contract were not provided for. 

The language found in Eames v. Home Insurance Co., 94 U. S. 621, 629, 24 
I. Ed. 298, indicates the liberal attitude of courts in construing the rights of 
parties under oral contracts of insurance: “If no preliminary contract would be 
valid unless it specified minutely the terms to be contained in the policy to be 
issued, no such contract could ever be made or would ever be of any use. The 
very reason for sustaining such contracts is, that the parties may have the benefit 
of them during that incipient period when the papers are being perfected and 
transmitted. It is sufficient if one party proposes to be insured, and the other party 
agrees to insure, and the subject, the period, the amount, and the rate of insurance 
is ascertained or understood, and the premium paid if demanded. It will be pre- 
sumed that they contemplate such form of policy, containing such conditions and 
limitations as are usual in such cases, or have been used before between the parties. 
This is the sense and reason of the thing, and any contrary requirement should be 
expressly notified to the party to be affected by it.” 

In AKtna Ins. Co. of Hartford, Conn., v. Licking Valley Milling Co., supra, 
on page 180, of 19 F.(2d) the court stated: “While the broad general rule is 
that a contract to insure is invalid, unless its elements are agreed upon expressly 
or by implication, or means are provided for their determination, the controlling 
authorities do not imperatively require express proof of definite agreement 
thereon. The better rule is that the minds of the parties must be shown to have 
in some way met in regard to those subjects. Eames v. Home Insurance Co., 94 
U. S. 621, 626, 629, 24 L. Ed. 298, 630.” 

In Shelby v. Connecticut Fire Insurance Co., supra, on pages 93, 94 of 218 
Mo. App., 262 S. W. 686, 690, the ¢ourt stated: “Manifestly, therefore, the record 
discloses ample testimony (and that, too, of a clear, cogent, and unequivocal 
character) to support the contention that in the conversation had between Mrs. 
Shelby and Pollman about November Ist a contract of insurance was tentatively 
arranged for, but which did not become a present existing contract of insurance 
until December 4 or 5, 1919, when it was effectuated in their conversation over 
the telephone ending with Pollman telling her that the insurance was in effect ‘at 
this hour.’ All of their previous conversation and arrangements culminated in 
the agreement made over the telephone at this time, and it contained all the ele- 
ments of a complete oral contract of insurance. The subject-matter was in exist- 
ence and at the place where it was to be insured. The risk insured against was 
specified, the precise amount of indemnity fixed, the duration of the risk named, 
and the premium was susceptible of definite ascertainment and existed as a valid 
charge against Mrs. Shelby. Nothing was left open for future adjustment, and 
the minds of the parties had fully met. Worth vy. German Ins. Co., 64 Mo. App. 583, 
587; King v. Phoenix Ins. Co., 195 Mo. 290, 92 S. W. 892, 113 Am. St. Rep. 678, 
6 Ann. Cas. 618; Baile v. St. Joseph, etc., Ins. Co., 73 Mo. 371.” 

In Robinson v. Franklin Fire Ins. Co. of Philadelphia, 225 Mo. App. 960, 35 
S.W.(2d) 635, 637, the court stated: “Plaintiffs evidence tends to show that the 
contract on his part was made by Miss Hecht and on defendant’s part by Miss 
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Blackmore; that all of the necessary elements of an oral contract of insurance 
were presented, that is to say, there is substantial evidence showing the location 
and kind of property to be insured, the character of the risk, the amount, $3,000, 
and duration, a period of three years, and that defendant ‘bound’ the insurance. 
There is no showing that the amount of the premium was mentioned, but there 
was a showing that the amount of the premium is fixed by law or the rules of 
the insurance department, and was, therefore, not a matter to be specially agreed 
upon by the parties. It is clear it was the intention of the parties to contract for 
insurance for a period of three years upon plaintiff’s household goods and that 
the agency represented by Miss Hecht would pay the premium.” 

In Murphy v. Great American Ins. Co., 221 Mo. App. 727, 730, 285 S. W. 
772, 773, the court stated: “There is no merit in the contention that the demurrer 
to the evidence should have been sustained because the evidence does not show 
the existence of all the elements necessary for an oral contract of insurance. There 
are five elements necessary to constitute such a contract: First, the subject- 
matter; second, the risk insured against; third, the amount; fourth, the duration 
of the risk; and fifth, the premium. It is not essential that all of these elements 
of the contract be expressly agreed upon if the intention of the parties to the 
contract in these particulars can be gathered from the circumstances of the case. 
An oral contract of insurance is binding, although the premium is not to be paid 
at the time of its consummation if credit is given. 1 Cooley’s Briefs on the Law 
of Insurance, pp. 392, 393; 1 May on Insurance, p. 46; Hartford Fire Ins. Co. v. 
Trimble, 117 Ky. 583, 78 S. W. 462, 464. The existence of every one of these 
five elements was established by the evidence in this case.” 

In 26 Corpus Juris, 49, it is said: “It is not necessary, however, that all the 
details of the contract that are finally to be expressed in the policy should be 
specified; it will be sufficient if the intention of the parties to the contract in 
these particulars can be gathered from the circumstances of the case. * * * 
There must be a consideration for the executory agreement to insure, but an 
agreement, even implied, to pay the usual premium, will be sufficient to constitute 
a consideration.” 

[15] Several witnesses were called by the defendant and offered testimony to 
the effect that a custom existed in Kansas City and vicinity whereby oral binders 
were made for a very short period of time before a written binder or policy 
replaced it. At least one witness stated that there was a general custom to issue 
the policy within twenty-four hours after an oral agreement to renew. It is 
defendant’s position that Davis’ apparent authority to make an oral contract of 
renewal is limited by the prevailing custom in that regard in the vicinity where 
the contract was made, and the defendant urges that the court erred in charging 
the jury that plaintiff was entitled to rely upon its customary method of dealing 
with the defendant if such private custom differed from a general custom that 
existed among other insurance agents. We find no error in this portion of the 
court’s charge. There is considerable doubt in our minds that the testimony given 
by the witnesses established a custom as that term is contemplated by the decisions, 
but, regardless of the weight of such testimony, the general custom that may 
have existed could not impair plaintiff’s rights when the evidence clearly estab- 
lished a course of dealing between plaintiff and defendant through its agent, 
Davis, that was entirely contrary to the custom testified to. When it appears from 
the evidence that these parties, for a period of some six or seven years, were 
in the habit of orally renewing contracts to insure, and that the policies were 
delivered at periods of time ranging from one week to six weeks after the policies 
became effective, it must be quite evident that any general custom cannot affect a 
long-continued private custom that was in existence between these parties. 


[16] On the issue of vexatious refusal to pay the loss, the court fairly and 
fully submitted that question to the jury. It was definitely shown that the defend- 
ant had all the facts before it, including an affidavit of Davis showing that he 
had agreed to renew the policy and had assured the plaintiff that it was pro- 
tected. All this information was in defendant’s possession before suit was com- 
menced. The attempted repudiation of Davis’ authority and the denial of any 
agreement to renew in face of the affidavit in its possession, justified the jury 
in finding for the plaintiff on this issue. Furthermore, Davis was in court and 
was never called as a witness by the defendant, and, in view of all these cir- 
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cumstances, the question as to whether or not defendant’s refusal to pay was 
willful and without reasonable cause was a fair matter for the jury to determine, 
We are not disposed to disturb their finding. Buffalo Ins. Co. v. Bommarito 
(C. C. A.) 42 F.(2d) 53, 56-57, 70 A. L. R. 1211; People of Sioux County, Neb, 
v. National Surety Co., 276 U. S. 238, 243, 48 S. Ct. 239, 72 L. Ed. 547: New 
York Underwriters Fire Ins. Co. v. Malham & Co. (8th C. C. A.) 25 F. (2d) 
415, 422; Non-Royalty Shoe Co. v. Assurance Co., 277 Mo. 399, 422, 210 S. W. 37; 
Barber v. Ins. Co., 269 Mo. 21, 42, 187 S. W. 867; Barber v. Ins. Co., 279 Mo, 
316, 332, 214 S. W. 207, 12 A. L. R. 758; Novosel v. Mid-West Life Ins. Co, 
(Mo. App.) 276 S. W. 87, 89; Hicks v. Metropolitan Life Ins. Co., 196 Mo. App. 
162, 190 S. W. 661; Coscarella v. Metropolitan Life Ins. Co., 175 Mo. App. 130, 
140, 157 S. W. 873; Stix v. Indemnity Co., 175 Mo. App. 171, 180, 157 S. W. 870, 

[7] Defendant complains of the exclusion by the court of certain proffered 
testimony indicating that the number of employees using their cars in plaintiff's 
business would, under the rules of the National Rating Bureau, require a special 
rating in order to determine the premium on plaintiff’s insurance for the year 
1929-30. It is defendant’s contention that the manual in effect prior to June 10, 
1929, which covered the contingent liability policies, provided that every risk 
involving less than one hundred employees where 10 per cent. or more used auto- 
mobiles, and every risk involving one hundred or more employees, regardless of 
the number using cars, should be submitted to the company for rating. Defendant 
contends that the bureau, under the rules, would arbitrarily determine the excess 
premium that should be paid on this policy in view of the number of employees 
using their cars in performance of their duties, and it is urged that, on account 
of the indefiniteness and uncertainty of the bureau’s conclusion as to the amount 
of the premium that could be charged on such a policy, the contract was void 
and unenforceable. We are clear that the court correctly sustained the objection 
to this offer of proof. The rate was to be established by the manual. The pre- 
mium on previous policies had been so determined. The parties understood that 
plaintiff was obliged to pay the earned premium at the end of the year accord- 
ing to the actual number of employees using cars throughout the year. The mere 
fact that some bureau might be required to arbitrarily assess an excess premium 
does not present any insurmountable difficulty in enforcing plaintiff’s rights under 
this oral contract. The means by which the premium should be determined was 
agreed upon. That is sufficient. 


[18-20] There was no error in excluding the testimony of C. B. Thomas and 
Hazel Woody, nor in refusing to admit certain correspondence between the branch 
office and Davis. The latter was clearly inadmissible, and consisted of mere 
hearsay evidence. Plaintiff was not aware of any transactions or correspondence 
between Davis and the branch office. For a period of some years, defendant had 
permitted Davis to continue a course of dealing with plaintiff that fully indicated 
authority in Davis to make the contract sued upon herein. Conversations between 
Davis and officers in charge of the branch office, uncommunicated and unknown 
to the planitiff, were clearly inadmissible. Secret limitations on the authority of 
an agent are not competent evidence if contrary to the authority with which the 
principal has clothed the agent through long and extensive dealings with the 
insured. See Cooley’s Briefs on Insurance, 345, supra. 

[21-23] The delay in the insurance of a written policy was probably inex- 
cusable. No blame can be attached to the plaintiff, however. It was the dilatory 
conduct or inefficiency of defendant’s agent that was responsible. Defendant has 
no right to complain of the delay. Shelby v. Connecticut Fire Ins. Co., supra. 
Plaintiff was ready, willing, and able to pay the premium at any time the bill was 
presented. Its conduct throughout is above criticism. The exigencies of modern 
business require and justify reliance on oral agreements of insurance entered into 
by agents acting with apparent authority. It hardly comes with good grace for 
the defendant to attempt to disclaim responsibility for this contract, which was 
made in its behalf by one who had for years been its sole representative in dealing 
with the insured. In the past, the defendant had always charged the plaintiff for 
insurance for a term beginning with the date of the policy, although the policy 
was delivered long after the insurance became effective. Its practice in dating its 
policies back indicates an intention to protect its customers from the time the oral 
agreement was entered into. Manifestly it would be unfair to deny the plaintiff the 
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protection of coverage under an oral contract of insurance, when it is apparent 
from the dealings of the parties that the only difference between this renewal and 
the prior renewals is that a loss occurred in the interim between the oral re- 
newal and the formal issuance of the policy. Plaintiff made no complaint about 
paying the premium from the date of the oral renewal, and defendant should not 
now be permitted to escape its responsibility for plaintiff’s loss. 

We discover no reversible errors in the record, and, in accordance with the 
views expressed herein, the judgment of the trial court is affirmed. 


ROYAL INDEMNITY CO. v. WATSON. No. 6666. 
Circuit Court of Appeals, Fifth Circuit. Nov. 14, 1932. 
61 Federal Reporter (2d) 614. 
1. INSURANCE. 


Injured person’s cause of action against liability insurer did not accrue until 
execution against insured was returned unsatisfied. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

2. INSURANCE. : ; 

Provision of liability policy as to kind of notice to be given of accident gov- 
erns irrespective of rental agreement between insured and person renting car 
(Code Ala. 1923, § 8371). 

(For other cases, see Insurance, Dec. Dig. § 540.) 

3. INSURANCE. 

Oral notice of accident in accordance with requirement of liability policy was 
sufficient. 

(For other cases, see Insurance, Dec. Dig. § 540.) 


4. INSURANCE. _ i 

Insured in liability policy breaching condition requiring forwarding to in- 
surer or agent copy of summons and complaint, injured person cannot recover 
in absence of waiver. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

5. INSURANCE. 

Provision of policy giving injured person right to sue insurer, where judg- 
ment has been obtained against insured and execution returned unsatisfied, lim- 
its right to action maintained under terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

6. INSURANCE. 


Positive disclaimer of liability on part of counsel for liability insurer could 
not be construed as waiver of condition requiring prompt notice of suit. 
(For other cases, see Insurance, Dec. Dig. § 559[2].) 


Appeal from the District Court of the United States for the Southern Dis- 
trict of Alabama; Robert T. Ervin, Judge. 

Suit by Arthur K. Watson against the Royal Indemnity Company. Demur- 
rer to special pleas was sustained [56 F.(2d) 409], plaintiff recovered judgment, 
and defendant appeals. 

Reversed and remanded. 

Ben D. Turner and William McLeod, both of Mobile, Ala., for appellant. 

Alexis T. Gresham, of Mobile, Ala., for appellee. 

Before Bryan, Hutcheson, and Walker, Circuit Judges. 

Bryan, Circuit Judge. 

Appellee was injured as a result of the negligent operation of an automobile 
by one L. M. Cooper. He sued Cooper, and recovered judgment against him for 
damages, but Cooper, being insolvent, the execution was returned nulla bona. 
However, as Cooper was the renter and driver of the automobile which injured 
appellee, and as such was an assured under a policy of automobile liability in- 
surance issued by appellant, appellee, after the above-mentioned execution had 
been returned unsatisfied, brought this suit against appellant on his judgment 
against Cooper, and recovered judgment against it as insurer. By the insurance 
policy appellant agreed to indemnify the owners, licensees, renters, and drivers 
of automobiles against loss, subject to a number of conditions, among which were 
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conditions which provided that the renter or driver (1) should give immediate 
notice to the licensee of any accident covered by the policy and (2) should for- 
ward to the insurer or its agent who countersigned the policy “forthwith upon 
receipt thereof, every process, pleading and paper of any kind relating to any 
and all claims, suits and proceedings received” by him. The insurer also agreed 
to defend in the name and on behalf of any assured, but at its own expense, all 
claims or suits for damages asserted against such assured, and, in the event of 
the bankruptcy or insolvency of any of the assured, that it should not be re- 
lieved of the payment of such indemnity; but if because of such bankruptcy or 
insolvency an execution against assured should be returned unsatisfied in an 
action brought against him by an injured person, then an action might be main- 
tained by such injured person against the insurer “under the terms of this policy” 
for the amount of the judgment recovered against the assured, not exceeding, 
however, the limit of liability named in the policy. Another condition of the 
policy was that the licensee should enter into a standard rental agreement with 
the renter of an automobile. The rental agreement provided that the renter or 
driver should make a report of every accident in writing; but a written report 
was not required by the policy. It was also provided by the policy that any spe- 
cific statutory provision in force in the state in which liability for a loss was 
claimed should supersede any inconsistent provision of the policy. Appellant 
pleaded the general issue, and by special pleas (1) pleaded that appellee’s action 
against it was barred by a statute of limitations of one year, (2) denied that no- 
tice of the accident was given in writing, and (3) denied that there had been sent 
to it the original or a copy of process or complaint in appellee’s suit against 
Cooper. A demurrer to these special pleas was sustained, but on the trial it de- 
veloped that the present suit was brought within a year after the execution 
against Cooper was returned unsatisfied; and that Cooper promptly notified the 
licensee of the accident, although he did this orally and not in writing. On the 
trial it was stipulated that neither appellee nor Cooper at any time had forward- 
ed or furnished to appellant, or to any of its agents, either the original or a copy 
of the summons or complaint, or of any other process or pleading filed in ap- 
pellee’s suit against Cooper. There was evidence for appellee to the effect that 
about three months after the accident counsel for the appellant was informed by 
the attorneys, both for appellee and for Cooper, that suit had been or would be 
brought by the former against the latter; but that evidence disclosed also that 
appellant’s counsel took and consistently held to the position that appellant was 
not liable because before suit no notice had been given of the accident, and after 
suit there had been a failure to furnish appellant with a copy of the summons 
and complaint. Appellee contends that any error involved in sustaining the de- 
murrer to the special pleas is harmless, since all the special defenses were fully 
developed during the course of the trial. It is true that any error so committed 
was preserved by exceptions to the refusal of appellant's requests to charge; for 
if such requests had been given the jury would have been bound to return a 
verdict for appellant. But it is also true that if appellant was entitled to rely on 
the special pleas, it was not bound to go further and offer proof outside the is- 
sues to contradict that of appellee as to notice of the accident and the bringing 
of suit against Cooper. 

[1-4] We are of opinion that there was no error in sustaining the demurrer 
as to the plea invoking the statute of limitations of one year. Appellee’s cause 
of action did not accrue until the execution against Cooper was returned un- 
satisfied. American Mutual Liability Ins. Co. v. Cooper, 61 F.(2d) 446 (C. C. A, 
Fifth Circuit, opinion filed November 3, 1932). This suit was brought within less 
than a year after that event, and whether it was in tort or contract it was not 
barred, as a year is the shortest period of limitation prescribed by statute in 
Alabama. Nor do we think the trial court erred in refusing to entertain the de- 
fense that the notice of the accident was not in writing. Written notice was not 
called for by the policy, but only by the rental agreement. The provision of the 
policy as to the kind of notice governs, and that of the rental agreement falls, 
under section 8371 of the Code of Alabama, which forbids an insurance company 
to make any contract of agreement other than that plainly expressed in the pol- 
icy itself. Besides, the policy specifically recognized and declared that any of 
its conditions inconsistent with any applicable statute was superseded. We there- 
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fore hold that oral notice of the accident was sufficient. We are of opinion that 
the admitted failure to comply with the condition of the policy, requiring an as- 
sured promptly to forward or cause to be forwarded to the insurance company 
or its designated agent a copy of the summons and complaint served upon him 
by appellee, precludes any recovery in this case, unless it be shown that appell- 
ant waived that condition. Imperial Fire Ins. Co. v. Coos County, 151 U. S. 
452, 462, 14 S. Ct. 379, 38 L. Ed. 231. It is held by the overwhelming weight of 
authority that an assured who has breached this important condition cannot re- 
cover unless there has been a waiver, and that the rights of a third person can 
rise no higher than, but are dependent upon, the rights of the assured. Royal 
Indemnity Co. v. Morris (C. C. A.) 37 F.(2d) 90; Clements y. Preferred Accident 
Ins. Co. (C. C. A.) 41 F.(2d) 470; New Jersey Fidelity & Plate Glass Ins. Co. v. 
Love (C. C. A.) 43 F.(2d) 82; Lorando v. Gethro, 228 Mass. 181, 117 N. E. 185, 
1 A. L. R. 1374; Coleman v. New Amsterdam Casualty Co., 247 N. Y. 271, 160 N. 
E. 367, 72 A. L. R. 1443. The only cases holding to a contrary view are Finkel- 
berg v. Continental Casualty Co., 126 Wash. 543, 219 P. 12; Metropolitan Casual- 
ty Ins. Co. v. Albritton, 214 Ky. 16, 282 S. W. 187; Edwards v. Fidelity & Cas- 
ualty Co., 11 La. App. 176, 123 So. 162. 

[5, 6] The Finkelberg Case was disapproved by the same court in the later 
case of Merriman v. Maryland Casualty Co., 147 Wash. 579, 266 P. 682, 63 A. 
L. R. 1040. In the Albritton Case, one of the grounds of the decision was that 
the insurance company took charge of the defense in the case against the as- 
sured and waived the breach of condition. The decision in the Edwards Case is 
based at least in part upon the construction of a statute. The provision of the 
policy giving to an injured person the right to sue the insurer, where judgment 
had been obtained against the assured and execution had been returned unsatis- 
fied, limits that right to an action maintained under the terms of the policy. The 
contract of insurance was issued for the protection of the assured against loss; 
it was not designed for the protection of strangers. An injured person needs no 
protection against an assured who is solvent. But whether for the purpose of 
complying with the statutes of so many states which give a right of action 
against the insurer where the assured is insolvent, or for the purpose of pre- 
venting an insurer from claiming that there was no loss because the assured, al- 
though he had paid for the indemnity agreed upon, had become bankrupt or in- 
solvent, the provision in question has become quite common in policies of this 
kind. Whatever the purpose, the parties are bound by the terms and conditions 
of their contract. Imperial Fire Ins. Co. v. Coos County, supra. Clearly the 
words “under the terms of this policy” include the obligation of an assured to 
give prompt notice of a suit against him. There is nothing in the policy to in- 
dicate that the insurer agreed to be bound to pay a judgment in favor of an in- 
jured person obtained in a case of which it had no notice. The evidence falls 
far short of proving a waiver. So far as appears, appellant’s counsel had no au- 
thority to waive notice of stit; but if it be assumed that he did have such au- - 
thority, it is plain that he refused to relinquish any defense the insurer had. 
Certainly his positive disclaimer of liability cannot be construed as a waiver. 27 
R. C. L. 908. 

The judgment is reversed, and the cause remanded for further proceedings 
not inconsistent with this opinion. 


UNITED STATES FIDELITY & GUARANTY CO. v. BRANDON et al. 
No. 4—2675. 
Supreme Court of Arkansas. Oct. 17, 1932. 
53 Southwestern Reporter (2d) 422. . 
1. INSURANCE. im ; o> aeee 
Whether insured breached contract requiring him to co-operate with liability 
insurer, so as to preclude injured person’s recovery against insurer, held for jury. 
Question was for jury, notwithstanding insured failed to attend the 
trial of the action brought by the injured person, wherein he was the 
nominal defendant, and to disclose the name of the woman riding with 
insured and injured person at time of accident giving rise to action, since 
there was nothing to show the reason for insured’s absence from the trial, 
and insured’s failure to disclose the name of the woman riding in the car- 
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with insured and injured person was not as a matter of law a breach of 
the contract. 

(For other ,cases, see Insurance, Dec. Dig. § 668[4].) 
2. INSURANCE. 

Liability insurer, claiming insured breached contract to co-operate, had duty 
to show insured absented himself from trial of action against insured without 
good reason. 

(For other cases, see Insurance, Dec. Dig. § 646%.) 

3. TRIAL. 

Instruction that insured’s agreement was to co-operate in establishing claims 
against insured for which liability insurer might be liable sufficiently defined “co. 
operation.” 

Jury could not have misunderstood what the court meant by “cooperat- 
ing” with insurer in the establishment of claims against insured, since the 
word “cooperate” is a simple word which any one with sufficient intelli- 
gence to qualify as a juror in a civil action would know meant simply 
to operate with or work together. 

{[Ed. Note—For other definitions of “Co-operate; Co-operation,” see 
Words and Phrases.] 

(For other cases, see Trial, Dec. Dig. § 219.) 

Appeal from Circuit Court, Pulaski County, Second Division; Richard M. 
Mann, Judge. 

Suit by Benton D. Brandon and others against the United States Fidelity & 
Guaranty Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Rose, Hemingway, Cantrell & Loughborough, of Little Rock, for appellant. 

Kenneth W. Coulter and Shields M. Goodwin, both of Little Rock, for ap- 
pellees. 

McHaney, J. 


On November 7, 1930, while riding in a car owned and operated by one 
Hanley, appellee suffered painful injuries in an automobile accident at Carlisle, 
Ark., caused by collision between Hanley’s car and another car driven by one 
Halloway. Appellant had issued in the state of Ohio a policy of automobile lia- 
bility insurance to Hanley, which provided, among other things, the following: 

“II. (2) Bankruptcy or insolvency of the assured shall not relieve the com- 
pany of any of its obligations hereunder. Any person or his legal representatives 
who shall obtain final judgment against the assured because of any such bodily 
injury or injury to or destruction of property and whose execution against the 
assured is returned unsatisfied because of such insolvency or bankruptcy, may 
proceed against the company under the terms of this policy to recover the amount 
of such judgment, either at law or in equity, but not exceeding the limit of this 
policy applicable thereto. Nothing in this policy shall give to any persons claim- 
ing damages against the assured any right of action against the company except 
as in this paragraph (2) provided.” 


“V. (B) In the event of accident written notice shall be given by or on 
behalf of the assured to the company or any of its authorized agents as soon 
as is reasonably possible thereafter, irrespective of whether or not any injury or 
damage is apparent at the time. Such notice should contain information respecting 
the time, place, and circumstances of the accident, with the name and address of 
the injured and any available witnesses. If such information is not reasonably 
oktainable, particulars sufficient to identify the assured shall constitute notice. The 
assured shall keep the company advised respecting further developments in the 
nature of claims or suits when and as they come to his knowledge. The assured 
shall co-operate with the company and, and upon the company’s request, shall 
assist in effecting settlement, securing evidence, and the attendance of witnesses, 
but the assured shall not voluntarily make any payment, assume any obligation 


or incur any expense other than for immediate surgical relief, except at his own 
cost.” 


Thereafter suit was brought against Hanley by appellee, and a judgment re- 
covered in the sum of $1,500 against him. Execution was issued on said judgment 
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and returned unsatisfied, and this suit followed to recover the amount of said 
judgment and cost from appellant. A trial resulted in a verdict and judgment 
against appellant for the amount sued for. : 

The principal contention made by appellant for a reversal of the judgment 
against it is the refusal of the court to direct a verdict in its favor at its request. 
The following facts and section V (B) are relied upon to support this conten- 
tion: The policy was written in Ohio where Hanley was a resident. Shortly after 
the accident Hanley reported same to appellant at its Ohio agency in a lengthy 
telegram, giving the names of a number of witnesses to the accident, in addition 
to the names of the occupants of the other car, four colored persons. He did not 
report the name of a woman passenger riding in the car with him and appellee, 
nor did he disclose such fact to appellant’s investigator in Little Rock a few 
hours later when statements were taken from him and appellee, tending to ex- 
culpate him from any liability because of the accident. The statement submitted 
by Hanley to appellant’s investigator, together with a diagram of the position of 
the two cars, showed him to be on the left-hand or wrong side of the road. 
Later Hanley gave counsel for appellee a statement regarding the accident, but, 
as we view this later statement, it does not differ from that given appellant in 
any material degree, and we therefore do not set out these respective statements. 
When Hanley was sued in the former action, he promptly notified appellant, and 
it undertook the defense of his case and made some investigation in preparation 
for trial. Four days before the trial, May 15, 1931, Hanley called at appellant’s 
office in Memphis and agreed to be present in Little Rock for the trial on the 19th, 
stating that he had to be in Jackson, Miss., to attend some kind of meeting in the in- 
terest of his employer, for whom he was a traveling salesman, and would leave 
there about 3 o’clock on the afternoon of the 18th and drive to Little Rock by the 
morning of the 19th. This he failed to do. On the morning of the 19th, when the 
case was called for trial, counsel for appellant, who were also representing Hanley 
up to that time, stated to the court they were not ready for trial because of the 
absence of their client Hanley, and orally moved the court for a continuance. 
The motion was resisted by appellee, and the court overruled same. Appellee 
announced ready for trial, whereupon counsel for Hanley, after having him called 
without response, asked leave to withdraw from the case, which was granted. 
A jury was impaneled and assessed appellee’s damages at the sum of $1,500. No 
written motion for a continuance was filed in compliance with the statute. 


{1, 2] On these facts appellant contends that the court should have directed 
a verdict in its favor because of Hanley’s failure to co-operate with it in the 
defense of the suit as provided in section V (B) of the policy, the language 
being: “The assured shall co-operate with the company and, upon the company’s 
request, shall assist in * * * securing evidence,” etc. It is contended that his 
failure to attend the trial wherein he was the nominal defendant and to testify 
therein, and his failure to disclose the name of the woman who was riding with 
them at the time, constituted a failure to co-operate with appellant in violation 
of the express provision of the policy requiring him to co-operate. We cannot 
agree with appellant in this contention. It is true that it was the duty of the 
assured to co-operate with the defendant by lending aid and such information as 
he possessed in preparing the case for trial, and to attend the trial and testify 
as to the true facts and circumstances concerning the accident. Without his 
presence and aid the insurance company was seriously handicapped. But there is 
nothing in this record to show the reason for Hanley’s absence from the trial. 
For aught we know he may have been seriously ill or dead. We are therefore 
of the opinion that it was the duty of the insurance company in this action to go 
further than showing his mere absence from the trial, in order to show lack of 
co-operation, and to show the reason for such absence. Appellant cites and relies 
upon numerous cases from other jurisdictions holding that it is the duty of the 
assured to attend the trial and to co-operate with the company in defending the 
action against him, but in practically all of them it is shown that the assured’s 
absence was premeditated and willful. Such was the case in Schneider v. Autoist 
Mutual Ins. Co., 346 Ill. 137, 178 N. E. 466, where the assured refused to return 
to New York, where the original judgment was obtained, to testify in the case, 
giving as a reason that he had been arrested, thrown into jail without reason, 
and that he would not return under any circumstances. So, also, in Coleman v. 
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New Amsterdam Casualty Co., 247 N. Y. 271, 160 N. E. 367, 72 A. L. R. 1443, 
where an employee of the defendant refused to testify unless ‘the policy was 
enlarged to cover any judgment that might be had against him, and so it was ip 
nearly all of the cases cited by appellant that the absence of the defendant was 
willful and deliberate. Here, however, the evidence fails to disclose any reason 
why Hanley was absent. Only four days before the trial he stated his intention 
to be present at the trial, and to co-operate. Prior to that time he had co-operated 
by furnishing appellant a statement of himself and appellee, and giving it the 
names of a number of available witnesses. We cannot therefore say as a matter 
of law that his failure to attend the trial, in the absence of any proof or explana- 
tion as to why he so failed, establishes a breach of the contract in this regard, 
On the contrary, we think it a question for the jury, and that it was the duty 
of appellant in this trial to show that Hanley had no good reason to absent him- 
self from the trial. 

As to Hanley’s failure to disclose the name of the woman riding in the car 
with them, we are unwilling to say, as a matter of law, that this was sufficient 
to breach the contract. The most we can say is that it was a circumstance to go 
to the jury for what it was worth as tending to show lack of co-operation. This 
failure, as well as his mere failure to attend the trial, constituted questions for 
the jury, and its finding is against appellant. 

[3] The court gave an instruction on its own motion as follows: “Now, 1f you 
find in this case that William Hanley cooperated with the Insurance Company in 
the defense of the case against him, which has been heretofore tried, then your 
verdict should be for the plaintiff. If you find in that case that William Hanley 
did not cooperate with the Insurance Company, and, in other words, that he 
failed to cooperate with the Insurance Company, which he was bound to do under 
the terms of his policy, then the Insurance Company had a right not to defend 
that case and your verdict should be for the defendant. In other words, there 
was a mutual obligation under the terms of this policy. The policy provides the 
Insurance Company would pay the liability of William Hanley for any damage 
he may cause by his negligence, that was the obligation of the insurance com- 
pany. William Hanley in the terms of the policy agreed to cooperate with the 
Insurance Company in the establishment of all claims against William Hanley for 
which the Insurance Company might be liable. Now, the question for you to 
decide is, did William Hanley cooperate with the Insurance Company in the 
defense of that suit heretofore tried against him? If he did, then your verdct 
should be for the plaintiff in this case. If he did not your verdict should be for 
the defendant in this case.” 

Appellant argues that it is erroneous for the reason, as it says, that it fails 
to define what co-operation meant in the policy. We do not agree. It tells the 
jury Hanley’s agreement was to co-operate with the appellant “in the establish- 
ment of all claims against William Hanley for which the Insurance Company 
might be liable.” 

We do not think the jury could have misunderstood what the court meant by 
co-operating with appellant in the establishment of claims against him. The word 
co-operate is a simple word, and any one with sufficient intelligence to qualify as 
a juror in a civil action would know that it simply means to operate with or 
work together. 

All of the instructions requested by appellant and refused by the court were 
peremptory in nature, as admitted by appellant, and were properly refused. We 
do not set them out and comment on them separately, as no useful purpose could 
be served thereby. The only issue in the case was whether Hanley co-operated 
with appellant in the suit by appellee against him, and we have already seen this 
was a question for the jury which the court submitted under an instruction as 
plain and simple as could be given. 

We find no error, and the judgment is accordingly affirmed. 


FIELD v. HUGHES et al. Civ. 4772. 
District Court of Appeal, Third District, California. Nov. 17, 1932. 


16 Pacific Reporter (2d) 160. 
5. INSURANCE. 


Trial court lacked jurisdiction of suit to compel insurer to satisfy judgment 
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against insured minor who had disaffirmed judgment procured against him with- 
out appointment of guardian (Code Civ. Proc. § 372). 


(For other cases, see Insurance, Dec. Dig. § 616%.) 


Action by Ralph H. Field against Eugene P. Hughes and Wayne Smythe. 
From an adverse judgment, the last-named defendant appeals. On application 
for writ of supersedeas to stay proceedings in a suit instituted in the superior 
court of Sacramento county by Theodore Schoefer against the Farmers’ Auto- 
mobile Inter-Insurance Exchange, involving issues which would become res judi- 
cata on determination of the case pending on appeal. 

Writ of supersedeas granted. 

Humphrey, Searls, Doyle & MacMillan, of San Francisco, and Butler, Van 
Dyke, Desmond & Harris and Thomas B. Leeper, all of Sacramento, for appell- 
ant. 

A. B. Reynolds, Ralph H. Lewis, and George E. McCutcheon, all of Sacra- 
mento, for respondent. 

Mr. Justice R. L. Thompson delivered the opinion of the court. 

This is a petition for a writ of supersedeas to stay proceedings in a suit 
which is pending in the superior court of Sacramento county involving issues 
contained in a cause on appeal which will become res adjudicata of the first- 
mentioned action. 


Wayne Smythe was a minor, twenty years of age. He owned an automo- 
bile which was insured by the Farmers’ Automobile Inter-Insurance Exchange, a 
corporation. On November 3, 1930, this machine was loaned to Eugene P. 
Hughes. While Hughes was operating the car in Sacramento, a collision oc- 
curred with a machine which was being driven by Ralph H. Field. Smythe was 
not then present. Field sustained personal injuries. Suit for damages was in- 
stituted against both Hughes and Smythe. No guardian was appointed to repre- 
sent the minor. The attorneys for the insurance company appeared and filed an 
answer in his behalf. It was tried in the superior court of Sacramento county. 
A joint judgment was rendered August 17, 1931, against both defendants. The 
court found that the machine was being operated by the defendant Hughes “with 
the permission of the defendant Wayne Smythe, the said owner.” The judg- 
ment was rendered against Smythe pursuant to section 1714%4 of the Civil Code, 
solely on the ground that the car was being operated with the permission of the 
owner. This judgment has not been satisfied. 


On March 29, 1932, J. L.. Hopkins was appointed guardian ad litem of the 
minor Wayne Smythe. The following day the judgment was disaffirmed in 
writing. Upon due notice a motion to vacate the judgment with respect to its 
application to the minor was made by his guardian on April 4, 1932. This motion 
was adequately supported by affidavits. There is no controversy regarding the 
fact that Wayne Smythe was a minor under the age of twenty-one years at the 
time the judgment was rendered, or that he appeared in that action without being 
represented by a guardian. The motion to vacate the judgment was denied. 
From this order the defendant Smythe has appealed. That appeal is pending in 
and undetermied by the Third District Court of Appeal. 


Subsequent to the disaffirmance of the judgment by the minor, another ac- 
tion was commenced June 13, 1932, in the superior court of Sacramento county 
by Theodore Schoefer against the Farmers’ Automobile Inter-Insurance Ex- 
change, as the insurer of Wayne Smythe, to enforce the payment of the first- 
mentioned judgment against the minor. This complaint alleges the rendering of 
the judgment for $3,100, together with costs and interest against Wayne Smythe, 
without mentioning his codefendant, Eugene P. Hughes. It recites the fact that 
the judgment was assigned to the plaintiff Schoefer, and that he is now the own- 
er and holder thereof; that the judgment is unsatisfied and in full force; that 
execution was issued thereon against Smythe and subsequently returned unsatis- 
fed; that Smythe is insolvent; that the Farmers’ Automobile Inter-Insurance 
Exchange was the insurer of Smythe, and liable for the payment of the judg- 
ment. The plaintiff then prays for judgment for $3,157.20 against the insurance 
company. Wayne Smythe, by his guardian, intervened in this action. It is al- 
leged the court will proceed to try this last-mentioned cause unless it is re- 
strained therefrom, in spite of the fact that the minor disaffirmed the obligation 





456 fhe Insurance Law Journal, Vol. 80 [Feb., 1933 


created against him by the entry of the judgment, and without first seeking to 
satisfy the judgment by recourse to the property of the codefendant Hughes, 
who was operating the machine at the time of the accident, as required by sec. 
tion 1714%4, supra. 

[1] Supersedeas will lie to stay proceedings pending the determination of an 
appeal containing issues which will become res adjudicata. 23 Cal. Jur. 980, § 
2; Houghton v. Superior Court, 187 Cal. 661, 203 P. 765. 

[2] In an action for damages against a minor, he must appear by general 
guardian or by guardian ad litem as provided in section 372 of the Code of Civil 
Procedure. A judgment against such minor, without the appointment of a 
guardian, is not void, but is merely voidable. Childs v. Lanterman, 103 Cal. 387, 
37 P. 382, 42 Am. St. Rep. 121. The contract of a minor, except for necessaries 
furnished to him or to his family, or for an obligation incurred by direct author- 
ity of statute, may be disaffirmed by him. Section 35, Civ. Code. A judgment 
procured against a minor without the appointment of a guardian as provided by 
statute may be disaffirmed by him. 14 Cal. Jur. 165, § 52; Gouanillou v. Indust- 
rial Acc. Comm., 184 Cal. 418, 193 P. 937, 938; Neilson v. Walker, 105 Cal. App. 
23, 286 P. 1091. In the Gouanillou Case, supra, it is said: “The right of a minor 
to disaffrm an adjudication of his rights by a judicial tribunal obtained in a pro- 
ceeding in which he has not been duly represented as provided by law continues 
until barred by laches after the minor has attained the age of majority; the right 
is not dependent upon statute, but is a general rule of law enforced as a neces- 
sary incident to the status of minority. Joyce v. Joyce, 5 Cal. 161; Johnston v. 
Southern Pac. Co., 150 Cal. 535, 89 P. 348 [11 Ann. Cas. 841]; 22 Cyc. 641, 699.” 
Sie C..J, 412; SF 266. 

[3] Since there is no controversy in the present proceeding over the fact 
that the minor did disaffirm the judgment against him, there appears to be no 
valid reason why the motion to vacate the ‘judgment with respect to him should 
not have been granted. It therefore seems likely that the appeal from the order 
denying that motion to vacate the judgment may result in a determination that 
the judgment was duly disaffirmed and therefore became invalid as to the minor, 
and hence ineffectual to bind the insurance company. In that event it would ap- 
pear to be a useless and harmful proceeding to try the case of Schoefer v. Farm- 
ers’ Automobile Inter-Insurance Exchange until the appeal is first determined. 
Under such circumstances, neither the time nor expense of court or litigants 
should be consumed. It therefore appears to be equitable, in the interest of sav- 
ing a multiplicity of suits, that the writ of supersedeas should be granted. 

[4] Under the provisions of section 1714%4 of the Civil Code, when a judg- 
ment for damages for injuries to person or property is procured against both the 
owner of an automobile and the operator thereof who is driving the machine 
with the consent of the owner, it is necessary for the judgment creditor to first 
seek recourse against the property of the operator before the owner becomes li- 
able for the satisfaction of the judgment. The liability of the insurer of the 
owner is also dependent upon compliance with the provisions of this statute. 

Section 171414, supra, reads in part: “Every owner of a motor vehicle shall 
be liable and responsible for the death of or injury to person or property result- 
ing from negligence in the operation of such motor vehicle, in the business of 
such owner or otherwise, by any person using or operating the same with the 
permission, express or implied, of such owner provided that the liability of an 
owner for imputed negligence imposed by this section and not arising through 
the relationship of principal and agent or master and servant shall be limited 
to the amount of five thousand dollars * * * and provided that in any action 
against an owner on account of imputed negligence as imposed by this section 
the operator of said vehicle whose negligence is imputed to the owner shall be 
made a party defendant provided personal service of process can be had upon 
said operator within this state, and upon recovery of judgment, recourse shall 
first be had against the property of said operator so served.” 

In this case it does appear that the operator of the automobile was person- 
ally served, and judgment was rendered against him. It also appears that judg- 
ment was rendered against the owner of the machine only upon the doctrine of 
imputed negligence. He was not in the machine at the time of the accident. 
The operator, Hughes, is therefore primarily liable for the judgment, and the 
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owner of the machine is not responsible, unless the judgment or some portion 
thereof remains unsatisfied after recourse is had to the property of the operator. 

[5] Irrespective of the application of section 1714%4 of the Civil Code, it ap- 
pears without conflict that the judgment which is involved in this proceeding 
was duly disaffirmed by this petitioner Wayne Smythe, and thereupon became 
yoid as to him. That being true, the trial court lacks jurisdiction to try the 
cause which is founded entirely upon the validity of that judgment against this 
petitioner Wayne Smythe. 

The writ is granted. 

We concur: Pullen, P. J.; Plummer, J. 


ALEXANDER v. HOME INS. CO. OF NEW YORK. No. 4332. 
Court of Appeals of Louisiana. Second Circuit. Nov. 10, 1932. 
144 Southern Reporter 201. 
1. INSURANCE. 

Evidence as to cost of repairing truck, where uncontradicted, should govern 
amount of judgment for loss under fire policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. INSURANCE. 

Allowance for attorney’s fee should be reduced from $150 to $100, where 
recovery on fire policy was reduced from $450 to $320. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Twenty-Sixth Judicial District Court, Parish of Bossier; J. F. 
McInnis, Judge. 

On rehearing. 

Former judgment amended and reinstated. 

For former opinion see 142 So. 708. 

Thatcher, Browne, Porteous & Myers, of Shreveport, for appellant. © 

John T. Campbell, of Minden, for appellee. 

McGrecor, J. 

The original opinion in this case was handed down by us on June 29, 1932, 
and published in 142 So. 708. In that opinion we awarded judgment for $450 as the 
value of the car alleged to have been totally destroyed by fire, and for $150 
attorney’s fee. On the application of the defendant and appellant a rehearing was 
granted. 

When we were considering this case on the former hearing, we were impressed 
with the plaintiff's contention that his car was a total loss, and on that basis we 
awarded him what we considered was the value of his truck before the fire. The 
judge of the lower court handed down a written opinion in which he found and 
held that the truck was “entirely valueless” and “a total loss” after the fire. We 
have reread the record carefully and do not find any testimony that satisfactorily 
substantiates this contention. Throughout his examination of the plaintiff, counsel 
referred to the truck as having been “destroyed by fire,” and the plaintiff ap- 
parently answered the questions propounded to him with that assumption in mind. 
But nowhere in his testimony or in that of any of his witnesses do we find a 
positive affirmative statement that the truck was a complete and total loss. 

{1, 2] In his brief, both on the former hearing and on the rehearing, counsel 
for the plaintiff devoted his efforts to establishing the actual value of the truck 
before the fire, and he satisfactorily fixed this at between $450 and $500. But 
nowhere does he show by whose testimony it was established that the loss by 
fire was total. On the contrary, defendant and appellant produced one expert auto- 
mobile and truck mechanic who testified that he examined the truck after the fire 
and that his company would undertake to repair it and guarantee that it would be 
at least as good, if not better than it was before the fire, for the sum of $320. 
This testimony was unopposed and uncontradicted at the trial, and that being the 
case, we are bound to be guided by it and the judgment should have been for 
that amount in the first instance. The attorney’s fee accordingly should be reduced 
to $100, as $150 would be an excessive fee for the recovery of only $320, even 
though the work involved is probably worth more. But in cases of this kind the 
courts try to follow certain approximate standards based on relative proportions. 

For the reasons assigned, our former judgment herein is amended by re- 
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ducing the amount allowed for the damage done to the truck from $450 to $329 
and by reducing the attorney’s fee from $150 to $100. Since the judgment of the 
lower court is being reduced on appeal, the costs of this court will have to be 
borne by the plaintiff and appellee. 

In all other respects our former judgment is reinstated, and as amended 
herein is made the final judgment of this court, and it is so ordered. 


VASARIS v. NATIONAL LIBERTY INS. CO. OF AMERICA. 
Supreme Judicial Court of Massachusetts. Suffolk. Oct. 28, 1932. 
182 Northeastern Reporter 820. 
INSURANCE. 


Evidence held insufficient to show that independent adjuster or automobile 
fire insurer’s agents were authorized to waive notice and proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Exceptions from Superior Court, Suffolk County; David F. Dillon, Judge. 

Action by Tadeus Vasaris against the National Liberty Insurance Company of 
America. Judgment for defendant, and plaintiff brings exceptions. 

Exceptions overruled. 

C. J. Kalinauskas, of Dorchester, for plaintiff. 

C. C. Cabot, of Boston, and L. Hunt, of Cambridge, for defendant. 

Crossy, J. 


This is an action of contract brought upon an insurance policy to recover for 
the loss of an automobile. When the case was here before (272 Mass. 62, 172 
N. E. 99), it was held that there was error in refusing to direct a verdict for the 
defendant. At the second trial in the Superior Court the Judge directed a verdict 
for the defendant, subject to the plaintiff’s exception. Other exceptions were taken 
by the plaintiff, principally to the exclusion of evidence. The facts are fully stated 
in the opinion in the first case and need not be here repeated. The exceptions of 
the plaintiff at the last trial, apart from the exception to the order directing a 
verdict for the defendant, relate to the question whether or not there was evi- 
dence of authority of Downey, Hendrick or Goode to waive any provisions of 
the policy which would be binding on the defendant. 


The policy provided that “in the event of loss or damage the assured shall 
give forthwith notice thereof in writing to this Company; and within sixty (60) 
days after such loss, unless such time is extended in writing by this Company, 
shall render a statement to this Company signed and sworn to by the assured, 
stating the place, time and cause of the loss or damage” together with other 
information therein set forth. The policy also contained the following recital: 
“This Company shall not be held to have waived any provision or condition of 
this policy or any forfeiture thereof by any requirement, act, or proceeding on 
its part relating to the appraisal, or to any examination herein provided for; and 
the loss shall in no event become payable until sixty (60) days after the notice, 
ascertainment, estimate and verified proof * * * [of] loss herein required have 
been received by this Company. * * *” The policy also provided on the back 
thereof as follows: “4. It is a condition that the insurance shall be null and 
void * * * (e) Unless written notice of loss is given immediately after date 
of loss and unless sworn proof of loss is filed within sixty days from the date 
loss occurred.” 

On September 24, 1927, shortly after midnight the plaintiff’s automobile was 
almost totally destroyed by fire. “No written notice of loss was given to the de- 
fendant by the plaintiff, nor did the plaintiff render a sworn proof of loss as 
provided in the policy.” The Hendrick Insurance Agency, a partnership, was an 
agent of the defendant under a written appointment for the purpose of receiving 
proposals and making insurance in its behalf, of fixing the rates of premium, 
receiving moneys, countersigning and issuing, renewing and consenting to the 
transfer of policies signed by the president and attested by the secretary of the 
company subject to its rules and regulations and instructions given by its officers. 
The appointment of the Hendrick Insurance Agency as agent of the defendant 
was solicited by the Joseph E. Downey Company, an agent of the defendant in 
Boston; the Downey company also appointed the Hendrick agency to do business 
for it in Boston in connection with the writing of insurance in the defendant 
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company, and authorized the Hendrick agency to insert in certificates issued under 
master polcies issued by the defendant the sentence “In case of loss notify 
Hendrick Insurance Agency. * * *” The Downey Company began writing in- 
surance for the defendant in 1925 and has continued to do so, issuing policies, 
making collections, receiving proofs of loss, and countersigning its policies. It 
cancelled policies for the defendant, and assigned losses but did not adjust them. 

One Joseph M. Goode, Jr., has been connected with the office of the Downey 
company since 1927; he has been partially in the employ of that company and had 
desk space in its office; he solicited business for it and gave advice on damages. 
The company assigned losses, that is, it gave them to an adjuster. This witness 
testified in substance that he was an automobile fire adjuster and at the time of 
the loss in question was licensed by the Commonwealth as a “constituted agent” 
of the defendant “for the transaction, within his apparent authority as its ac- 
knowledged agent, of such business as” the defendant “is authorized to do in 
this Commonwealth.” He further testified that he was instructed by the Downey 
Company to investigate three losses which occurred at the fire in which the 
plaintiff's automobile was burned, that he made such investigation and made ad- 
justments in two of them, namey on the automobile of the plaintiff's attorney and 
one of the others. He testified that he received instructions from the defendant 
in regard to the plaintiff’s loss but did not get any instructions as to any of the 
others; that he adjusted these two losses as the result of his investigation pur- 
suant to the assignment to him by the Downey Company. The witness further 
testified that before the occurrence of this fire he had acted for the Downey 
Company as an independent adjuster, and had adjusted losses for the company in 
between fifteen and twenty-five cases. Several exceptions were taken by the 
plainitff to the exclusion of questions asked by his counsel to the witnesses called 
by him. They need not be considered in detail. They were rightly excluded either 
for the reason that they were immaterial, or on the ground that they had no 
tendency to prove that the defendant waived the provision of the policy which 
required the plaintiff to furnish to the defendant in writing a notice of the loss 
and a sworn proof of loss. At the first trial there was evidence that Goode acted 
as an adjuster for the plaintiff’s attorney and another owner for the losses of 
their automobiles. This court held that the evidence was insufficient to show that 
Goode had authority to waive the conditions of the policy issued to the plaintiff. 
There was additional evidence offered at the second trial, testified to by Downey, 
that his company had instructions given it by the defendant “to use reputable men 
to investigate and adjust losses and submit them to the company for payment 
* * * either for payment or not to be paid. It was the company that had the 
say.” The only further evidence produced at the second trial was that, before the 
fire which destroyed the plaintiff's automobile Goode had adjusted between fifteen 
and twenty-five losses for the defendant company. It is obvious that this evidence 
would not warrant a finding that Goode had authority to waive the conditions of 
the policy. See 272 Mass. 62, 66, 172 N. E. 99, and cases there cited. There is no 
evidence that Goode as an independent adjuster had any authority from the de- 
fendant to adjust the loss, or to waive formal proof of the claim. The case is 
distinugishable from Shapiro v. Security Ins. Co., 256 Mass. 358, 152 N. E. 370, 
and other cases cited by the plaintiff. The judge rightly ruled that there was “no 
evidence of the waiver of any provision of the policy in connection with written 
notice or proof of loss, and those not having been complied with” the defendant 
was entitled to a directed verdict. 

As we find no error in the exclusion of evidence or in the granting of the 
defendant’s motion for a directed verdict the entry must be 


Exceptions overruled. 


SOUZA v. CAR & GENERAL ASSUR. CORPORATION, Limited, et al. 
Supreme Judicial Court of Massachusetts. Bristol. Nov. 29, 1932. 
183 Northeastern Reporter 140. 
INSURANCE. 
Where insured’s automobile was being used for carrying passengers for a 
consideration contrary to terms of policy indorsement, one obtaining judgment 
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for injuries while riding in the automobile could not reach insurance by bill jn 
equity (G. L. [Ter. Ed.] c. 175, §§ 112, 113; c. 214, § 3 (10). 


(For other cases, see Insurance, Dec. Dig. § 311[1].) 


Appeal from Superior Court, Bristol County; C. H. Donahue, Judge. 
Suit by Mary Souza, p. p. a., against the Car & General Assurance Corpora. 


tion, Limited, and another. From a decree dismissing the bill, the plaintiff ap- 
peals. 


Affirmed. 

J. E. La Joie, of Fall River, for appellees. 

LummMus, J. 

The plaintiff obtained judgment in this commonwealth against the defendant 
Rego in an action of tort for bodily injuries sustained by the plaintiff while she 
was ridng in the state of Rhode Island in an automobile driven by the defendant 
Rego. The defendant insurance company insured the defendant Rego under the 
Massachusetts Compulsory Motor Vehicle Liability Act, and for an additional 
premium also gave him an “extra-territorial coverage endorsement” insuring him 
against liability for accidents in other territory includng Rhode Island. The acci- 
dent in this case was not covered by the Massachusetts compulsory policy, for 
it did not occur upon “the ways of the commonwealth.” G. L. (Ter. Ed.) c. 9, 
§ 34A. It was not covered by the indorsement, for although the plaintiff was 
receiving a free ride as a guest, the defendant Rego was using the automobile at 
the time of the accident for “the carrying of passengers for a consideration,” and 
by the terms of the indorsement he was not insured while so doing. The rights 
of the plaintiff under the indorsement depend upon those of Rego, and since he 
was not insured against liability to the plaintiff there was nothing for her to 
reach by her bill in equity under G. L. (Ter. Ed.) c. 175, §§ 112, 113, and chapter 
214, § 3 (10). Mathews v. Bloomfield, 246 Mass. 510, 141 N. E. 494; Kana v. 
Fishman, 276 Mass. 206, 176 N. E. 922; Sontag v. Galer, 279 Mass. 309, 181 N. E. 
7% ied v. Preferred Accident Ins. Co. of New York, 279 Mass. 393, 181 

The decree dismissing the bill must be affirmed. Consequently the exceptions 


of the defendant insurance company become immaterial, and are expressly waived. 
Decree affirmed. 





CIRESI v. GLOBE & RUTGERS FIRE INS. CO. No. 28938. 
Supreme Court of Minnesota. Oct. 14, 1932. 
244 Sorthwestern Reporter 688. 
2. ISSURANCE. 
Under automobile theft policy, insured held entitled to recover general de- 
preciation not made good by repair and replacement. 

Policy insuring automobile against direct loss or damage by theft 
was subject to “all the conditions, stipulations, provisions, exclusions, 
warranties and endorsements on the reverse side.” One clause on the 
reverse side provided that the company’s liability “for loss or damage 
* * * shall not exceed the cash value thereof (the automobile) at the 
time * * * and the loss or damage shall be ascertained, * * * with proper 
deduction for depreciation however caused, and without compensation 
for loss of use, and shall in no event exceed the limit of liability, if any, 
stated in policy, or what it would then cost to repair or replace the au- 
tomobile or parts thereof with other of like kind and quality.” 

(For other cases, see Insurance, Dec. Dig. § 502.) 
3. INSURANCE. 


Where appraisers were appointed under automobile theft policy to deter- 
mine “amount of loss or damage,” award omitting loss caused by depreciation 
held not responsive to issue, and therefore properly set aside. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 

Syllabus by the Court. 

1. On appeal from a judgment after a jury trial, even though there has been 

no motion for a new trial, this court will consider the question of the sufficiency 


of the evidence to support the verdict where it has been expressly presented be- 
low by motion for directed verdict. 


a 
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2, An automobile policy insuring against direct loss or damage by theft held 
to cover general depreciation not made good by repair and replacement, not- 
withstanding a condition of the policy that the liability should be limited to 
“what it would then cost to repair or replace the automobile or parts thereof 
with other of like kind and quality,” following Christison v. St. P. Fire & M. Ins. 
Co., 138 Minn. 51, 163 N. W. 980, L. R. A. 1917F, 612. 

3. The loss was appraised, but the appraisers, assuming that they could not 
do so under the policy, made no allowance to the insured for at least $600 of de- 
preciation not made good by the repair of the damaged automobile. For that 
reason the award is held not responsive to the issue submitted to the appraisers 
and so properly set aside below. 

Appeal from District Court, Ramsey County; Carlton F. McNally, Judge. 

Action by Salvatore Ciresi against the Globe & Rutgers Fire Insurance Com- 
pany. Judgment in favor of the plaintiff, and the defendant appeals. 

Affirmed. 

John H. Burwell, of St. Paul, and Homer Morris, of Minneapolis, for appel- 
lant. 

David H. Ruvelson and Peterson & Oehler, all of St. Paul, for respondent. 

Stone, J. 

Defendant appeals from a judgment entered on a verdict for plaintiff. 
Plaintiff sues on an insurance policy for the damage resulting from a theft of 
the insured automobile. There was an appraisal and award of damage pursuant 
to the policy. In order to recover more, plaintiff had to nullify the award. It 
was $201, and the verdict $558. So the jury held the award invalid. 

[1] 1. There was no motion for a new trial. Hence, on appeal from the 
judgment, we cannot consider any errors assigned which go only to the trial 
procedure, the introduction and exclusion of evidence, and the like. Smith v. 
Gray Motor Co., 169 Minn. 45, 210 S. W. 618; Dunnell, Minn. Dig. (2d Ed.) 
§ 5085. But the issue is narrow. By a motion for directed verdict defendant 
squarely presented its theory, hereinafter considered, and procured a ruling 
thereon below. The claim is that, under a proper construction of the policy, the 
evidence does not support the verdict for plaintiff. That claim having been pre- 
presented to and overruled by the trial court, the point is open for consideration 
here even though there was no motion for new trial. Hefferen v. N. P. R. Co., 
45 Minn. 471, 48 N. W. 1, 526; Le Mieux v. Cosgrove, 155 Minn. 353, 193 N. W. 
586. 

[2] 2. The policy “insured against direct loss or damage by” theft. It was 
subject to “all the conditions, stipulations, provisions, exclusions, warranties and 
endorsements” on the reverse side of the sheet. Among them is this: “This Com- 
pany’s liability for loss or damage * * * shall not exceed the cash value thereof 
(the automobile) at the time any loss or damage occurs, and the loss or dam- 
age shall be ascertained or estimated accordingly, with proper deduction for de- 
preciation however caused, and without compensation for loss of use, and shall 
in no event exceed the limit of liability, if any, stated in this Policy, or what it 
would then cost to repair or replace the automobile or parts thereof with other of 
like kind and quality.” (The concluding clause in italics is the one now impor- 
tant.) : 


Plaintiff's automobile was stolen July 12, 1930, and returned August 19, 1930. 
Gone over a month, it came back, the jury could have found, badly deteriorated. 
When stolen, it was almost new, not having been run over 1,400 miles. There 
is evidence, by way of expert estimate, that the thieves or some one else before 
it was returned must have run it an additional 10,000 miles. Repairs were neces- 
sary and made at a cost of $201. This sum was awarded as damages by the ap- 
praisers. But there was evidence for plaintiff that even as repaired the machine 
was worth at least $600 less than when stolen; that is, there had been that much 
of general depreciation not made good by the repairs. The appraisers construed 
the policy to limit plaintiff's recovery to the cost of repairs and replacements and 
to exclude anything additional for depreciation not made good by the repairs. 
One of the appraisers himself testified that, had he considered himself at liberty 
to do so, he would have allowed plaintiff an additional $600. 

So the controlling question is as to the construction of the policy. We con- 
sider it settled in plaintiff’s favor by Christison v. St. P. Fire & M. Ins. Co., 138 
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Minn. 51, 163 N. W. 980, L. R. A. 1917F, 612. Since that case was decided in 1917 
the question does not seem to have arisen here again. Apparently the Christi- 
son Case has been considered as settling the law, and we permit it to remain g0 
Other cases holding the same way are the following: Rossier v. Union Automo. 
bile Ins. Co., 134 Or. 211, 291 P. 498; Stoors v. Fire Ins. Co., 160 Tenn. 239, » 
S.W.(2d) 1038; Edwards v. Maryland Motor Car Ins. Co., 204 App. Diy. 174 
197 N. Y. S. 460; Federal Ins. Co. v. Hiter, 164 Ky. 743, 176 S. W. 210, L. R.A’ 
1915E, 575. In Robertson vy. Boston Ins. Co., 184 Minn. 470, 239 N. W. 147, the 
construction of the policy was not an issue. Its meaning was taken as the in- 
surer insisted it should be. The Christison Case was not considered or even 
mentioned. 

The deduction required by the policy “for depreciation however caused” js 
obviously to be made in determining the sound value of the insured property; 
that is, in determining its value at the time of the theft, allowance must be made 
for depreciation then accrued. The dimunition thus dealt with cannot be that 
directly caused by the very hazard insured against. 

[3] 3. It was not for the appraisers to determine one way or the other, the 
ultimate question of liability. Although they might consider it as a preliminary 
matter, their finding on a question of coverage, which would be a decision on a 
question of law, would not be final. Itasca Paper Co. v. Niagara Fire Ins. Co,, 
175 Minn. 73, 220 N. W. 425. Their only function was to decide the simple fact 
issue as to “the amount of loss or damage.” That was the only question sub- 
mitted to them. It is plain that their award was not responsive to that issue. 
Knowingly, albeit in good faith, they omitted a major item of at least $600. 
Actual fraud was neither intended nor perpetrated. Yet there was a gross mis- 
take, which, unless rectified, will wrongfully deprive plaintiff of recovery for the 
substantial item in question. Not being responsive to the issue submitted to the 
appraisers, the award, on the evidence for plaintiff, was properly set aside by 


the jury, under the rule of Kaufman Jewelry Co. v. Ins. Co. of Pa., 172 Minn. 
314, 215 N. W. 65, 431. 


Judgment affirmed. 


HERITIER v. CENTURY INDEMNITY CO. No. 115. 
Court of Errors and Appeals of New Jersey. Oct. 17, 1932. 
162 Atlantic Reporter 573. 
1. INSURANCE. 

Words “incidental to business of funeral director,” within automobile indem- 
nity insurance policy, held neither ambiguous nor obscure. 

Indemnity insurance policy issued to owner of automobile carried an 
indorsement providing that the automobile should be used only as a 
funeral car, and a further indorsement providing that the car shall be 
used by the named assured only for purposes incidental to the assured’s 
business of funeral director. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Term “incidental,” within clause “incidental to business of funeral director,” 
in automobile indemnity policy, means happening as chance or undesigned feature 
of something else; casual; subordinate. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. ; 

Automobile, while carrying wedding party, held not used for purposes “in- 
cidental to business of funeral director,” within indemnity policy, rendering in- 
surer not liable. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Syllabus by the Court. 

1. The words “incidental to the business of funeral director” are neither 
ambiguous or obscure. 

2. The word “incidental” means “happening as a chance or undesigned feature. 


of something else.” The carrying of wedding guests is not a chance or undesigned 
feature of burying the dead. 
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3, An automobile being used to carry a wedding party is not being used for 
purposes incidental to the business of a funeral director. 

Appeal from Supreme Court. 

Suit by Irene Heritier against the Century Indemnity Company. Judgment in 
favor of the plaintiff, and the defendant appeals. 

Reversed. 

Arthur T. Vanderbilt, of Newark, for appellant. 

Harrison & Roche, of Newark (Auguste Roche, Jr., of Newark, of counsel), 
for respondent. 

Bovine, J. 

The plaintiff in this action obtained a judgment against Paul Marrone, and, 
after execution was returned unsatisfied, brought the present suit against the 
defendant, who had issued a policy of indemnity insurance in favor of Marrone. 
In the body of the policy, Marrone’s business was described as that of undertaker. 

“Renting or livery” is excluded from the terms of the policy. An indorse- 
ment upon the policy provides that the automobile covered shall be used as a 
funeral car. Another indorsement provides that the car shall be used by the named 
assured only for purposes incidental to the assured’s business of funeral director, 
and that the policy shall not apply if any such automobile be equipped with the 
taximeter or operated for hire at stands, hotels, stations, etc., or used in short 
hauls or trip work at standard fares. It appears to be uncontroverted that at the 
time of the plaintiff’s injuries the car was being used for a wedding party, which 
the defendant claims was not within the terms of the policy. 

Judge Dungan, in the Essex circuit, denied a motion to strike the answer 
raising the issue of coverage under the policy, and placed the case upon the trial 
calendar, presumably to the end that proof might be offered to establish the fact 
as to whether or not the car was being used in such manner as to bring it within 
the terms of the policy. 

The trial judge took judicial notice that a car being used to convey a wedding 
party was used for purposes incidental to the business of a funeral director, and 
precluded the defendant from showing, by proof, that the policy did not cover 
the car when used for purposes other than funerals, and certainly did not cover 
the car when used for short hauls or trip work at standard fares or wedding 
parties, and directed a verdict for the plaintiff. 

The law of the case as between the parties was settled by Judge Dungan’s 
ruling. Commercial Union of America v. Anglo-South American Bank (C. C. A.) 
10 F.(2d) 937. But that circumstance did not control the final disposition of the 
case by the trial judge, whose rulings are brought here for review. Lundin v. 
Post Publishing Co., 217 Mass. 213, 104 N. E. 480, 52 L. R. A. (N. S.) 207. 

Appellant brings to our attention the following alleged errors: “That the 
lower court erred (1) in taking judicial notice that funeral directors customarily 
rent out their automobiles for wedding parties (2) in ruling that the policy 
covered the automobile while rented out for a wedding party (3) in directing 2 
verdict for plaintiff and (4) in refusing to direct a verdict for a defendant.” 


“No doubt, where the sense of the words and expressions used in a policy is 
either ambiguous or obscure on the face of the instrument, or is made so by 
proof of extrinsic circumstances, parol evidence is admissible to explain by usage 
their meaning in the given case. No doubt, too, every usage of a particular trade, 
which is so well settled or so generally known that all persons engaged in that 
trade may be fairly considered as contracting with reference to it, is considered to 
form part of every policy, designed to protect risks in such trade, unless the 
express terms of the policy decisively repel the inference. But the usage, in order 
to be binding, must be either a general usage of the whole mercantile world, or a 
particular usage of universal notoriety in the trade upon which, and of the place 
at which, the insurance is effected; the usage of a particular place, or of a par- 
ticular class of persons, cannot be binding on nonresidents, or on other persons, 
unless they are shown to have been cognizant of it or the usage is shown to have 
existed under such circumstances, or for such a length of time as to have become 
generally well known to all persons concerned in or about the branch of trade to 
which it relates, and so as to warrant a presumption that contracts are made with 
reference to it.” Cramer & King Co. v. National Surety Co., 103 N. J. Law, 83, 
85, 134 A. 771, 772. 





































464 The Insurance Law Journal, Vol. 80 [Feb., 1933 


[1] We do not regard the terms of the policy as either ambiguous or obscure: 
nor was there any proof that there was a custom among funeral directors to 
lease cars for weddings; nor does it appear by proof that there was a general 
usage or particular usage of universal notoriety of which the defendant must 
have been cognizant. 

[2, 3] The problem is, What are the purposes incidental to the assured’s 
business of funeral director? Complainant sought to show that the transporting 
of wedding parties was such. Failing so to do, the court took judicial notice of 
the matter. The word “Incidental” is generally well understood and is defined in 
Webster’s new collegiate dictionary as follows: “Happening as a chance or 
undesigned feature of something else; casual; subordinate. Liable to happen or 
to follow as a chance feature or incident.” It does not seem to us that it can be 
said that transportation of wedding guests for hire is a chance or undesigned 
feature of burying the dead; nor is such transportation of a wedding party likely 
to happen or to follow as a chance feature or incident of funerals. Granted that 
many funeral directors may rent cars for wedding parties, it does not seem to us 
to be an incidental part of the funeral business. The incidents connected with 
burying the dead can hardly be said to be the conduct of a car livery business. 
That the two occupations may be followed by the same person does not make 
one the incident of the other, but merely suggests the co-ordination of two sorts 
of activities. 

In small towns the same merchant frequently sells coal and ice, but the sell- 
ing of ice is hardly incidental to the conduct of the coal business. Funeral direc- 
tors were at one time better known as undertakers. When they made their own 
coffins they often used their spare time in making beds and furniture. Could it be 
said that the manufacture of beds was incidental to the burial of the dead? 
Further, the proofs show that the car was rented for a specific purpose, for a 
fixed price, and was making a short trip to convey a wedding party when the 
accident occurred. Such use we do not think can be said to be a use incidental to 
the assured’s business of burying the dead, unless we give to the word “incidental” 
a meaning not yet accorded to it. Further, the policy excluded from its coverage 
the car while used in renting or livery. Obviously, the car conveying a wedding 
party was being so used. 

The judgment below is reversed. 

For reversal: The Chancellor, Justices Trenchard, Parker, Brogan, Lloyd, 
Case, Bodine, and Donges, and Judges Van Buskirk, Kays, Dear, Wells, and 
Kerney. 

For affirmance: None. 


McDONALD v. ROYAL INDEMNITY INS. CO. No. 92. 

Court of Errors and Appeals of New Jersey. Oct. 17 1932. 
162 Atlantic Reporter 620. 

1. INSURANCE. 


Insurer, under automobile indemnity policy, held not obligated to settle action 
against assured for damages arising out of automobile accident. 

(For other cases, see Insurance, Dec. Dig. § 514.) 
2. INSURANCE. 

In suit by assured against automobile insurer for damages, evidence held not 
to disclose negligent management by insurer of action brought against assured. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


Syllabus by the Court. 

1. The provisions of an insurance policy examined and found not to include 
any obligation to settle an action at law brought against its assured. 

2. The case is barren of evidence of negligent management by defendant of 
an action brought against its assured. 

Appeal from Supreme Court. 

Suit by Henry B. McDonald against the Royal Indemnity Insurance Company. 
From a judgment of nonsuit, the plaintiff appeals. 

Affirmed. 

Bain & Fowler, of Boonton (Alfred Brenner, of Bayonne, of counsel), for 
appellant. 
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King & Vogt, of Morristown (Harold A. Price, of Morristown, of counsel), 
for appellee. 

Bovine, J. ; ota 

This is an appeal from a judgment of nonsuit. The plaintiff procured from 
the defendant a policy of indemnity insurance. He became involved in an auto- 
mobile accildent, and a judgment was recovered against him. He sought in this 
action to recover damages against the indemnity company, alleging that it had 
failed and neglected to properly protect and represent him as required by the 
terms of its policy. It appears that the defendant company could have settled 
the action against the plaintiff for $2,000. A verdict for $7,500, however, was 
recovered. This judgment was set aside. Subsequently the action could have 
been settled for $3,500, but a judgment was recovered for $20,000. 

The policy is in the usual form. The pertinent portions are as follows: “The 
Royal Indemnity Company * * * hereby agrees with the insured * * * that if 
during the term (of the policy) any person or persons should sustain bodily 
injuries by accident whether resulting fatally or otherwise * * * by reason of the 
ownership, maintenance or use * * * of the automobiles described * * * at any 
location within the United States of America or the Dominion of Canada for 
which bodily injuries * * * the insured * * * as hereinafter provided, are liable 
for damages, then the Company shall indemnify against loss arising out of 
such liability, subject to the limits of liability set forth in Statement 12, * * * 
And will in addition, in the name and on behalf of the named insured * * * 1. 
Defend all claims or suits for such bodily injuries; 2. (a) Pay all costs and 
expenses incurred with the company’s written consent. (b) Pay all taxed costs. 
(c) Indemnify for all interest accruing upon any judgment. 3. Repay the expense 
incurred in providing such immediate surgical relief as is imperative at the time 
of the accident.” 

{1, 2] It is to be noted that the obligation is to indemnify against loss 
within certain limits, to defend all suits, and to pay certain specified costs and 
expenses. The defendant appears to have done exactly what it was called upon 
to do under the terms of its policy. Nor is there any evidence that it defended 
the lawsuit growing out of the automobile accident in a negligent and careless 
manner. It did not agree to and was not obliged to settle by the payment of 
money the action brought against its assured. The allegations of negligence in 
the complaint were not proved at the trial. 

“The rights of the parties are to be determined by the agreement into which 
they entered. By the provisions of the policy the insurance company was obliged 
to defend at its own cost any action against the insured, and the entire manage- 
ment of the defense was expressly entrusted to it, and the insured was forbidden 
to settle any claim, or to interfere in any negotiations for settlement, or in any 
legal proceeding against it. The insurer was under no obligation to pay in 
advance of trial, and the decision whether to settle or to try was committed to it. 
The plain words of the policy have no other meaning.” C. Schmidt & Sons 
Brewing Co. v. Travelers’ Ins. Co., 244 Pa. 286, 90 A. 653, 654, 52 L. R. A. (N. 
S$.) 126. 

“The insurance company, in refusing to settle the actions, did what it had 
the legal right to do under the terms of the policy.” Auerbach v. Maryland Cas- 
ualty Co., 236 N. Y. 247, 140 N. E. 577, 579, 28 A. L. R. 1294. 

The judgment is affirmed. 

For affirmance: The Chancellor, Justices Trenchard, Parker, Lloyd, Case, 
Py Donges, and Brogan, and Judges Van Buskirk, Kays, Dear, Wells, and 

erney. 

For reversal: None. 

GEE et al. v. INDEPENDENT BONDING & CASUALTY INS. CO. No. 73. 
Court of Errors and Appeals of New Jersey. Oct. 17, 1932. 
162 Atlantic Reporter 644. 
3. INSURANCE. 


Proof that execution on judgment for automobile accident injuries was re- 
turned unsatisfied constitutes prima facie proof of judgment debtor’s “insolvency” 
within automobile liability policy. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 
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Appeal from Circuit Court, Essex County. 

Action by Ethel Gee and others against the Independent Bonding & (Cas. 
ualty Insurance Company. From an order striking out defendant’s answer, de- 
fendant appeals. 

Affirmed. 

Bilder & Bilder, of Newark, for appellant. 

Meyer M. Semel, of Newark, for respondents. 

Brocan, J. 


This case presents an appeal’ from an order of the Essex county circuit 
court striking out the answer of the defendant. The facts are as follows: 

The plaintiffs sued Sarah Moss and Sigmund Moss for injuries arising out 
of an automobile accident, and recovered a judgment against those defendants. 
A rule to show cause was applied for, allowed, argued, and made absolute, on 
the question of damages only. A new trial as to damages only resulted in an 
increased verdict. Execution was issued against those defendants and returned 
unsatisfied. Plaintiffs, unable to have their judgment satisfied, then brought 
suit against the Independent Bonding & Casualty Insurance Company, the 
insurer of Sarah and Sigmund Moss. 

In one of the affidavits filed on the motion to strike out, it is alleged that 
the policy of insurance was issued to Sarah Moss only, and not to Sigmund Moss, 
but that, even if it be true, is immaterial. 


Upon answer being filed in the court below by the Independent Bonding & 
Casualty Insurance Company, motion was made to strike out certain para- 
graphs of the answer as “sham, frivolous and untrue,” and to strike out the 
separate defenses of the answer because “the same are frivolous.” An order 
was entered, striking out the answer as “sham and/or frivolous.” 

[1] It is possible, of course, for an answer to be both sham and frivolous, 
A sham answer is one that is false in fact, and which must be shown to be so 
by competent proof before it will be stricken out. A frivolous answer is one 
that may be in fact true but constitutes no defense to the charge. See In re 
Beam, 93 N. J. Eq. 593, 117 A. 613; Fidelity Mutua! Life Insurance Co. v. Wilkes- 
Barre & Hazelton Railroad Co., 98 N. J. Law, 507, 120 A. 734; Milberg v. Keuthe, 
98 N. J. Law, 779, 121 A. 713. 

Many grounds of appeal are set forth in the. state of case, and those that 
have not been expressly abandoned are grouped under two headings; that the 
judgment is contrary to law; that attacking the separate defenses as frivolous 
admitted their truth in fact, and, if true, the defendant should have been per- 
mitted to defend; that the defendant’s proof was sufficient to entitle it to defend; 
that the answer is not sham or frivolous; and that the evidence below did not 
justify the court in striking out the answer. 

The second point made is that the affidavit in support of the plaintiff's 
motion to strike out the answer and for summary judgment was insufficient. 

The point thatt he judment is contrary to law is of course a general state- 
ment, and of necessity is predicated upon the grounds for reversal set forth 
under the points above mentioned. 

[2] The several grounds for reversal, as argued in appellant’s brief, we find 
without merit. The affidavit supporting the plaintiff’s motion to strike out is 
a sufficient verification of the plaintiff’s claim. Many of the allegations therein 
are matters of record in the court in which this action was tried. The argument 
on this appeal boils down to this, that the attack upon the separate defenses 
is not properly made. We find this contention to be without substance. The 
notices attacking the answer on the separate defenses are broad enough to 
justify the trial judge in striking out the same upon his finding “that the defenses 
made by the defendant’s answer is sham,” and that the defendants “after due 
notice have failed to answer such facts as entitled them to defend.” In the 
forefront of the counsel’s reasoning for reversal seems to be the idea that, if 
an answer is attacked on the ground that it is frivolous and it turns out to be a 
sham answer, the trial court erred in striking out the answer on the ground that 
it was sham, because it had been attacked, not as sham, but as frivolous. We 
cannot agree with this captious theory, for, when such a pleading is attacked, 
all of its frailties are under judicial scrutiny, and, if it is lacking in the essentials 
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and offers no defense, it is properly stricken out. Coxe v. Higbee, 11 N. J. 
aw, 395. 

. [3] The action of the trial court is again attacked upon the ground that the 
record contains no proof of insolvency or bankruptcy of the prior defendants, 
Sarah and Sigmund Moss. It was proved and not denied in any way that an 
execution was issued against Sarah and Sigmund Moss and returned unsatisfied, 
and it is urged that this does not constitute proof of insolvency within the 
meaning of the policy of the insured. 

The court said in the case of Horn v. Commonwealth Casualty Company, 
105 N. J. Law, 616, 147 A. 483, 484: “It is hard to conceive a more cogent proof 
of inability to answer pecuniary engagements than the return of an execution 
unsatisfied.” That case further held that a return of an execution unsatisfied 
constituted prima facie proof of insolvency. Manifestly, on this point, it was the 
duty of the defendant insurer to offer proof of the solvency of these parties if it 
would escape liability under its policy. 

It might be well to deal with the separate defenses seriatim. 

The first separate defense alleges that the insured breached the covenants 
of the policy by not giving immediate notice to the company, by failing to assist 
in affecting a settlement, by getting evidence, attendance of witnesses, etc., by 
failure to co-operate, by interference with negotiation of settlement, by oper- 
ating the insured vehicle contrary to the terms of the policy, by using it for 
commercial purposes, etc. Suffice it to say that none of these allegations have 
been proven. On the other hand, there is proof that notice had been received 
by the insurer on November 22, 1928, two days after the accident. The defend- 
ant’s answer to this is not a denial that it received notice, but a statement that 
it cannot find its record with regard to it. None of the other points are sub- 
stantiated. The plaintiff’s proofs, on the motion to strike, deal with these several 
allegations with particularity, disposing of them to the satisfaction of the trial 
court and properly. 

As to the second separate defense, that there was misrepresentation in pro- 
curing the policy, there is nothing in the appellant’s proof to sustain this 
contention. 

The third separate defense was abandoned. 

The fourth separate defense as to failure to prove that the insured parties 
were insolvent has been disposed of in the discussion above, and there is nothing 
to support the allegations of the fifth separate defense that the insured vehicle 
was being driven in a manner that violated the terms of the policy. 

The order appealed from is affirmed, with costs. 

For affirmance: The Chancellor, Justices Trenchard, Parker, Lloyd, Case, 
Bodine, Donges, and Brogan, and Judges Van Buskirk, Kays, Dear, Wells and 
Kerney. 

For reversal: None. 


OCEAN ACCIDENT & GUARANTEE CORPORATION, Limited v. 
PEERLESS CLEANING & DYEING WORKS, Inc. 
Second District Court of Paterson, New Jersey. Oct. 5, 1932. 
162 Atlantic Reporter 894. 

1. INSURANCE. 

At common law, insurer who paid claimant notwithstanding assured’s failure 
to give prompt notice of accident could not maintain action against assured. 

(For other cases, see Insurance, Dec. Dig. § 601.) 
2. INSURANCE. 
_ Only a policy used as proof of financial responsibility of the four classes men- 
tioned in Financial Responsibility Act creates absolute liability of insurer to in- 
jured third person (Comp. St. Supp. §§ 135—119, 135—120). 

(For other cases, see Insurance, Dec. Dig. § 59114.) 
3. INSURANCE. 

Insurer can recover from assured amount paid injured third person notwith- 
standing assured’s failure to give prompt notice of accident, only if assured used 
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policy as proof of financial responsibility as required by statute, so that insurer 

was absolutely liable to injured person (Comp. St. Supp. §§ 135—119, 135—129). 
(For other cases, see Insurance, Dec. Dig. § 601.) 

4. INSURANCE. 

Mere indorsement on policy to cover rights of parties in case assured should 
need policy as proof of financial responsibility held not to extend insurer’s |iabjj- 
ity, absent such use (Comp. St. Supp. §§ 135—119, 135—120). 

(For other cases, see Insurance, Dec. Dig. § 150.) 

Action by the Ocean Accident & Guarantee Corporation, Limited, against 
the Peerless Cleaning & Dyeing Works, Incorporated. 

Judgment of no cause of action. 

Kalisch & Kalisch, of Newark, for plaintiff. 

Cohn & Kohlreiter, of Paterson, for defendant. 

ROsENSTEIN, J. 

This is an action brought by the plaintiff to recover from the defendant the 
sum paid by the plaintiff to one Eileen Smith in settlement of a claim made by 
her for damages alleged to have been caused by the defendant in an accident. On 
October 26, 1930, plaintiff issued a motor vehicle policy to the defendant, by the 
terms of which plaintiff agreed to pay any sums of money for the payment of 
which defendant might become liable during the term of the policy for bodily in- 
juries sustained by any person or damage to property caused by any of the motor 
vehicles of defendant. Plaintiff likewise agreed to investigate any claims for 
such damages, to negotiate settlement thereon, and to defend suits for damages. 
The policy contained a provision that upon the occurrence of an accident, involving 
bodily injuries or damage to property of others, and also upon receiving notice 
of any claim made or suit resulting therefrom, the assured was to give prompt 
notice to the insurance company. 

On August 3, 1931, one of the trucks of the assured came into contact with 
Eileen Smith. The undisputed testimony was that in answer to the driver’s in- 
quiry she replied she had not been injured, and that she let him treat her to an 
ice cream soda. On that day she notified the defendant company by letter of the 
occurrence of the accident and stated that her shoes had been ruined, and that she 
would take either $10 in settlement thereof, or let the assured buy her a new pair 
which would cost $15. 

There is a disputed question of fact as to when the assured gave notice of 
the accident to the company. The plaintiff says it got its first notice of the acci- 
dent on November 25, 1931, when it was notified thereof by the attorney of Miss 
Smith. Defendant says that upon receiving the letter of August 3, 1931, it noti- 
fied the office of the agent of the insurance company and advised him of the re- 
ceipt of this letter from Miss Smith, and that when it received the letter of Octo- 
her 29, 1931, from the attorney represening Miss Smith, it again gave immediate 
notice to the agent of the insurance company. Neither of these notices was in 
writing. There is no dispute of the fact that on February 4, 1932, the insurance 
company notified the defendant that, through investigation, it had learned that Miss 
Smith had received an injury to her foot and they could dispose of her claim for 
$250, although she originally would have taken $15 in settlement, and notifying 
the defendant that they must look to it for settlement of the case. and that if 
this was not accomplished within five days they would dispose of the matter 
themselves and seek reimbursement from the defendant. At the end of the five- 
day period, they did pay Miss Smith $250 and now seek to be reimbursed by 
the defendant. 

[1] In the absence of the Financial Responsibility Act, chapter 116, P. L. 
1929. p. 201, § 10, as amended by P. L. 1931, p. 340, § 3 (Comp. St. Supp. § 135— 
128), this action would not lie. At common law there was no privity between the 
claimant and the insurance company. Hence, the claimant could not sue the com- 
pany, but could sue only the assured, who, in turn, would have an action against 
the company. And in that case the insurance company would have a defense, be- 
cause the policy requires that prompt notice of an accident be given by the as- 
sured to the insurance company. If, nevertheless, the insurance company did 
choose to pay the claimant, when it knew that the assured had breached the pro- 
vision as to prompt notice, such payment would be voluntary payment, and a 
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waiver of the breach of the covenants in the policy on the part of the assured. 
Therefore, it could not now seek reimbursement for such payment. 

Can the company, nevertheless, now seek such reimbursement by virtue of 
the statute? In their brief, counsel for the plaintiff frankly concede: “It is clear 
that in the absence of the Financial Responsibility Act * * * the insurance com- 
pany would have been relieved from all obligations under the contract to both the 
assured and the third party.” But counsel for the plaintiff insist that this statute 
gives a third party an absolute right to sue the company, and that the company’s 
defense, to wit, want of prompt notice, available if the assured were suing, is not 
available against such third person, and, therefore, their payment to such third 
person was not voluntary, and permits them, under the terms of the statute, to be 
reimbursed by the assured. 

Plaintiff overlooks a very material fact. The Financial Responsibility Act 
does not apply to every policy of automobile insurance issued in the state of New 
Jersey. It does not say that the liability of the insurance company shall be abso- 
jute and in favor of every claimant injured by the assured under any policy of 
liability insurance. The provision for making liability absolute towards a third 
person is contained in subdivision (a) of section 10, p. 201: “The liability of any 
company under a motor vehicle liability policy shall become absolute whenever 
loss or damage covered by said policy occurs,” ete. 

Standing by itself, this language would be sufficiently broad to make the in- 
surer absolutely liable on every policy to every injured claimant. But, this lan- 
guage does not stand alone. It is expressly made a provision affecting only cer- 
tain policies, for the last paragraph of section 10, p. 201, which introduces it, reads, 
“Such motor vehicle liability policy shall be subject to the following provisions 
which need not be contained therein,” and then immediately follows the provision 
for absolute liability just quoted.. The expression, “such motor vehicle liability 
policy” providing for absolute liability, clearly refers to some particular class of 
policy mentioned earlier in the statute. And that policy is the policy required in 
certain specific cases under this statute. What are these cases? 

The act commences, section 1, P. 195, as amended by P. L. 1931, p. 334, § 1 
(Comp. St. Supp. § 135—119), by stating that the commissioner of motor vehicles 
shall require proof of financial responsibility to satisfy any claim for damages, in 
the cases of certain persons: (1) Those convicted, (2) those who forfeited their 
bonds, and (3) those whose cases were nolled for certain statutory offenses, or 
(4) those already in a motor vehicle accident causing damages of $100 or more. 
This proof of financial responsibility may be furnished in various forms. One of 
these (page 196, § 2, as amended by P. L. 1931, p. 339, § 2 [Comp. St. Supp. § 
135—120]) is a certificate signed by the agent of any company issuing the policy 
of insurance. This is the first mention of policy of insurance, and it is “such 
policy of insurance” that “shall be subject to the following provisions,” one of 
which is the absolute liability of the company towards a third person. 

{2, 3] Hence, it is only a policy used as proof of financial responsibility in the 
case of one of the four classes of individuals mentioned in the first section of the 
act that would create absolute liability towards the injured third person. Con- 
sequently, in the case at bar, if the injured party had sued the insurer, she could 
have had the benefit of the absolute statutory liability in her favor, only, if she 
had proved, and this would be an absolute essential of her case, that the assured 
was one of the four classes of individuals in whose case the statute created ab- 
solute liability. Likewise, in the case at bar, it was essential for the insurance 
company to show that its assured was in one of those four classes, since it is only 
as to such persons that proof of the existence of such insurance policies is re- 
quired by the statute, and only as to such policy does the statute raise an absolute 
liability of the company to the third person, and, in turn, give the company a right 
of action against the assured for reimbursement, if he has breached any of the 
ierms of the policy, such as failure to give prompt notice to the company. 

[4] Nor does the indorsement on the policy extend the liability of the com- 
pany to an absolute one in favor of any third person, since it merely incorporates 
by reference and quotation the provisions of the statute. A memorandum on the 
indorsement discloses that the indorsement is placed on every New Jersey policy, 
obviously a precaution that it shall be there, with its provision of reimbursement 
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in favor of the company, in any case where the statute would apply to it. That the 
company foresaw that, at the time of issuance of the policy, the statute might not 
apply to the policy, but that subsequently the insured might come within one of 
the four classes and would want the policy to comply with the statute in order to 
retain his license, is shown by par. (d) of the rider: “The Company agrees to pro- 
vide an appropriate certificate for filing with the Commissioner of Motor Vehicles 
as required by Section 2 of said Chapter whenever it may be required,” etc. It is 
to be borne in mind that it is only upon a policy of which, and when, such certif- 
cate is filled that the statute imposes an absolute liability in favor of a third person 
against the company. 

The indorsement itself provides: 

“The policy to which this endorsement is attached is amended to conform 
with the requirements of chapter 116, Laws of 1929 of the State of New Jersey 
and all laws amendatory thereof or supplementary thereto which may be or become 
effective while said policy is in force, as respects any liability for bodily injury or 
death or liability for property damage covered by said policy, but only to the ex- 
tent of the coverage and the limits of liability required by said Chapter and only 
with respect to the motor vehicles described in said policy. 

“It is further agreed that to the extent of the coverage required by said Chap- 
and within the limits stated in said Chapter, the said policy is subject to the follow. 
ing additional provisions contained in said Chapter :” 

In the case at bar, there was no proof that the assured was within any of the 
four classes mentioned in the first section, as to whom such certificate was re- 
quired as proof of financial responsibility. Hence, there was no absolute liability 
in favor of the third person against the company, which, in turn, has no right of 
reimbursement against the assured. 

The judgment is no cause of action. 


TUDER v. COMMONWEALTH CASUALTY CO. No. 459. 
Supreme Court of New Jersey. Nov. 12, 1932. 
163 Atlantic Reporter 27. 
1. INSURANCE. 


Liability insurer had burden of proving allegation that theretofore existing 
insurance contract was invalidated by insured’s failure to co-operate in defense of 
suit against him (Comp. St. Supp. § 99—90e). 

(For other cases, see Insurance, Dec. Dig. § 646[1%4].) 

2. INSURANCE. 

In injured person’s action, against liability insurer, evidence authorized finding 
that insured’s failure to co-operate in defending suit by plaintiff against insured 
was not proved (Comp. St. Supp. § 99—90e). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from District Court of Bayonne. 

Action by William Tuder against the Commonwealth Casualty Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued May term, 1932, before Trenchard, Case, and Brogan, JJ. 

Holmwood & Creighton, of Newark, for appellant. 

David Silverman (Louis Rubenstein, of Union City, of counsel), for respon- 
dent. 

Per Curiam. 

This is an appeal by the defendant from a judgment rendered by the judge 
of the Bayonne district court, sitting without a jury, in favor of the plaintiff 
and against the defendant in an action to recover from the defendant, an insurer 
of one Akstulewicz, the amount of a judgment theretofore obtained by the 
plaintiff against Akstulewicz for damages arising out of an automobile accident 
on March 2, 1928. Execution having been issued and returned unsatisfied on the 
last-mentioned judgment, plaintiff sued the defendant under a clause in its policy 
which provided that if, because of the insolvency or bankruptcy of the insured, 
execution on a judgment for damages was returned unsatisfied, the injured person 
might maintain an action thereon against the insurance company subject to the 
terms of the policy. The policy provision is apparently pursuant to, but not 
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in the precise words of, the statute, chapter 153, Pamph. Laws 1924 (Comp. St. 
Supp. § 99-—-90e), which gave the injured person, in the circumstance mentioned, 
the right to bring suit “against such corporation under the terms of the policy.” 
we mention the variation without pausing to consider whether, having regard 
to the context, the phrases are or are not synonymous. 

The single matter presented to us by the appellant is that the court below 
erred in giving judgment for the plaintiff, in that the insured had violated a 
requirement in the policy that the insured should “cooperate with the company 
*** in all matters which the company deems necessary in the defense of any 
suit.” 

[1] It is not clearly stated by the appellant what legal principle is invoked 
by the situation which it asserts. It speaks of co-operation by the insured as 
being a condition precedent. But it is not questioned that the insurance was 
actually in effect until the alleged failure of the insured to co-operate in the 
defense of the suit against him. We gather that the argument depends upon the 
alleged voiding of a theretofore existing contract, and in that event the burden of 
course, rests upon the insurance company which charges the omission. 

[2] The facts upon which the defendant in the instant case relied as proof 
of failure of co-operation by its assured are as follows: The insurance company, 
through its attorney, had made preparations to defend Akstulewicz in the action 
brought against him for damages by the plaintiff. Akstulewicz had promised to 
attend the trial. At the appointed hour the trial was moved in the presence of 
the insurance company’s attorney with the jury impaneled and sworn. At that 
point a messenger informed the defending attorney that the messenger was 
unable to find the defendant at the latter’s home and that inquiry there had 
resulted in the information, through an unidentified interpreter, that the defendant 
had absconded. Thereupon the defending attorney moved the court to be relieved 
from his connection with the case, and the motion was granted. 

Upon that showing the court below in the present action was asked to find 
that the defendant had failed to co-operate with the insurance company in the 
defense of the suit and that the insurance company was therefore freed of 
liability under the policy. That the insured, having been told to appear, was 
not in fact present at the precise hour of trial, and that an investigator in calling 
at the insured’s home a few minutes earlier had not found him, are hardly 
sufficient to prove, conclusively, such a failure of co-operation as to void the 
policy. If they were, collusion between an insurer and a financially irresponsible 
assured would be so easy as to greatly weaken the practical usefulness of 
the statute and the corresponding policy provision as a protection to injured 
persons. There is little else in the way of competent proof. The report of the 
investigator that during his call he had been told, by the insured’s family through 
the friendly interpreting of a neighbor, that the insured had absconded, does not 
prove that the insured had, in fact, absconded. Without more, the insurance 
company dropped the case. There is no proof of any notice by the company 
to the insured of a termination of the insurance or of further inquiry by the 
company for the insured or for the reason of his absence, or indeed of any 
incident subsequent to the minute when the insurance company attorney disasso- 
ciated himself from the trial and walked out of the courtroom. The court below 
found as a fact, in the present action, that lack of co-operation had not been 
proved. We think that that finding was justified by the state of the proofs. 

Judgment below will be affirmed. 


GENEZ v. UNION MARINE INS. CO., Limited. 
Supreme Court, Appellate Division, First Department. Nov. 18, 1932. 
260 New York Supplement 277. 
1, INSURANCE. 


Policy covering C. Truck Company and John C., doing business as A. C. 
Transportation Company held not to cover loss of goods transported by A. C. 
Transportation Company, a corporation subsequently incorporated. 


(For other cases, see Insurance, Dec. Dig. § 156[1].) 
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2. INSURANCE. 

Proof of intention to cover person not expressly covered in policy is pre- 
requisite to his recovery thereon. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

Finch, P. J., and Merrell, J., dissenting. 

Appeal from Trial Term, New York County. 

Action by Maurice V. Genez against the Union Marine Insurance Com- 
pany, Limited, impleaded, etc. From a judgment for plaintiff entered upon a 
verdict directed by the court after trial at trial term without a jury, defendant 
appeals. 

Reversed, and judgment directed in favor of the defendant. 

Argued before Finch, P. J., and Merrell, O’Malley, Sherman, and Town- 
ley, JJ. 

Single & Single, of New York City (Paul D. Compton, of New York City, 
of counsel), for appellant. 

Bigham, Englar, Jones & Houston, of New York City (George S. Brengle, 
of New York City, of counsel; John M. Aherne, of New York City, on the 
brief), for respondent. 

James O’MA ttey, J. 

Plaintiff sues as assignee of the trustee in bankruptcy of Colletti Truck 
Company, Inc., John Colletti, an individual, and Arizona-California Transporta- 
tion Company, a corporation, to recover under a policy of insurance issued by 
the defendant. 

As we view the record, the plaintiff, if entitled to recover at all, must stand 
upon whatever rights the Arizona-California Transportation Company might 
have had in the premises. The question presented, therefore, is whether this 
corporation had any rights under the policy by reason of the circumstances now 
to be detailed. 

The policy was issued January 4, 1927. It was not a standard form policy. 
Marine in character, it was made up by attaching to the English cargo form a 
printed rider headed, “Transportation Auto Truck Contents.” 

The printed form contained typewritten insertions. The rider was of like 
character, and in addition had a typewritten indorsement. 


The printed form, with the typewritten portions here italicized, reads as 
follows: “Whereas, it has been proposed to The Union Marine Insurance Society, 
Ltd., by Colletti Truck Co., Inc., and/or John Colletti dba Arizona-California 
Transportation Co. as well in thety own name as for and in the name and names 
of all and every other person or persons to whom the subject matter of this Policy 
does may or shall appertain in part or in all to make with the said Company 
the Insurance hereinafter mentioned and described. * * * And it is hereby agreed 
and declared that the said Insurance shall be and is an Insurance (lost or not lost) 
at and from as per form attached hereto. And it is also agreed and declared that 
the subject matter of this Policy as between the Insured and the Company so far 
as it concerns this Policy shall be and is as follows upon as per form attached 
hereto.” 

The rider reads: 

“Do make and cause Colletti Truck Co. Inc. and/or John Colletti dba Ar- 
zona-California Transp. Co. 

“For account of Assured. 

“Loss if any payable to Assured. 

* * x * * * % * 

“Covering all kinds of lawful goods and merchandise, their own and for 

which they may be legally liable consisting principally of Petroleum Products 


and General Merchandise while contained in or on the following specified 
Truck or 

“Trucks: 

“Trade Name Year Built 

“Motor No. ——— Tonnage 

“Insurance ———— Rate 
as per form attached.” ) 

After specifying trucks and trailors and the amount of insurance on each, 
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there was the following provision: “Attached to and forming part of Policy No. 
1474-L.A. 161 of the Union Marine Insurance Company, Ltd., issued to. Colletti 
Truck Co. Inc. and/or John Colletti dba Arizona-California Transportation Co.” 

The indorsement covered an extension of liability in consideration of an 
additional premium, and in turn had the following indorsement: “This slip is 
attached to and forms part of Policy No. 1474—L.A. 161 of the Union Marine 
Insurance Co. Ltd. issued to Colletti Truck Co. Inc. and/or John Colletti dba 
Arizona-California Transportation Co.” ; , 

[1, 2] It is to be particularly noted that the Arizona-California ‘Transpor- 
tation Company mentioned in the policy is not the corporation of similar name, 
but a trade-name under which the individual John Colletti was doing business. 
The parties are agreed that the letters “dba” mean “doing business as.” There- 
after the corporation of similar name (hereinafter designated the corporation) 
was formed, taking over the business. Subsequently during the term of the 
policy, and on July 5, 1927, merchandise of Goodyear Tire & Rubber Company 
was destroyed by fire while loaded on a truck and trailer in transit, both of 
which were specifically enumerated on the list attached to the policy. The value 
of the destroyed property was conceded. 

The corporation issued the bill of lading and was actually transporting the 
goods at the time of the loss. The freight bill was issued by the corporation 
upon its own printed form. While plaintiff’s bill of particulars stated that the 
corporation acted as agent for its principal, the Colletti Truck Company, Inc., 
plaintiff's own evidence’ established that this agency did not in fact exist. 

It is clear, therefore, that the right of the plaintiff to succeed is dependent 
upon whether the corporation was entitled to the benefit of the policy. We are 
of opinion that the corporation was not covered. We are inclined to the view 
that while the language, “as well in their own name as for,” found in the main 
form, is equivalent to the clause “for account of whom it may concern,” the 
policy, read as a whole, is not sufficiently broad to cover plaintiff’s assignor. 
The rider and indorsement thereon restricts the form, we believe, to the parties 
specifically enumerated therein; and while such parties might have a claim for 
loss of goods shipped through them, such claim could not be extended to cover 
a loss on goods shipped through others. 

The main form stated that the coverage was “as per form attached hereto.” 
This main form, therefore, must be construed in the light of the form and in- 
dorsement attached. These covered only Colletti Truck Company, Inc., and 
John Colletti, doing business as Arizona-California Transportation Company. 
While the corporation has shown an interest in the subject-matter of the 
insurance, the record, we are of opinion, fails to establish any intention to cover 
such corporation. Such intention is a prerequisite to any recovery by a party 
not expressly covered by the policy. Arnold on Marine Insurance (11th Ed.) vol. 
i, §§ 12, 173; Couch’s Cyclopedia of Insurance Law, vol. 8, § 2050; Hooper v. 
Robinson, 98 U. S. 528, 25 L. Ed. 219; Duncan y. China Mutual Ins. Co., 129 N. Y 
237, 29 N. E. 76. 

Besides the facts already appearing which tend to negative an intention to 
cover the corporation, it is further to be noted that the excess insurance was 
applied for in the name of Colletti Truck Company, Inc. We are of opinion, 
therefore, that plaintiff having failed to show that his assignor, the Arizona- 
California Transportation Company, the corporation, was entitled to any of the 
benefits of the policy, the recovery had may not be sustained 

It follows, therefore, that the judgment appealed from must be reversed, 
with costs, and judgment directed in favor of the defendant-appellant dismissing 
the complaint, with costs. 

Judgment so far as appealed from reversed, with costs, and judgment 
directed in favor of the defendant-appellant dismissing the complaint, with 
costs. Order filed. 

Sherman and Townley, JJ., concur. 

Finch, P. J., and Merrell, J., dissenting and voting for affirmance. 
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KREIFELS v. STATE FARM MUT. AUTOMOBILE INS. CO. No. 6092, 
Supreme Court of North Dakota. Oct. 22, 1932. 
244 Northwestern Reporter 880. 
1. INSURANCE. 


Where insured’s check given in payment of premium under mutual automo- 
bile policy was refused payment, policy, under terms thereof, held void, defeating 
insurer’s liability thereunder. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

2. INSURANCE. 

That insured had owing to him from insurer unused portions of premium 
deposits under mutual policies, and that he desired same applied as part payment 
on premium deposit for new policy, held not to give rise to liability under new 
policy where premium check was refused payment by bank (Comp. Laws 1913, 
§§ 6532, 6533). 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 


Syllabus by the Court. 

1. Where, in an application for a policy of insurance to be issued by a mutual 
insurance company, it is specifically stated that, if there be default in the pay- 
ment of the check given for premium deposit on the policy to be issued, when 
such check is due and presented for payment, such default “shall immediately 
and automatically void the policy issued—without notice of any kind” to the 
applicant, such policy so issued is void, and the company has no liability there- 
under when the bank upon which it is drawn refuses to pay the said check on 
the ground that there are not sufficient funds on hand for payment. 

2. The fact that such applicant had due and owing to him from the said 
insurance company unused portions of premium deposits on prior policies, and 
that he desired to have such portions applied as part payment on the premium 
deposit for this new policy, does not affect the validity of the policy issued upon 
the aforestated application. 

Appeal from District Court, Ward County; George H. Moellring, Judge. 

Action by Jack Kreifels against the State Farm Mutual Automobile Insur- 
ance Company. Judgment for the plaintiff, and the defendant appeals. 

Reversed, and judgment ordered for the defendant dismissing the action. 
Nestos, Herigstad & Stenersen, of Minot, for appellant. 

L. J. Palda, Jr., C. E. Brace, and Robert W. Palda, all of Minot, for respon- 
dent. 

Burr, J. 

The plaintiff, claiming to be insured by the defendant against injuries to an 
automobile by reason of collision, brought suit upon his policy to recover the sum 
of $920 for damages to the car, loss of time, etc. The defendant answered, 
alleging that the policy upon which the plaintiff sued never had been in force. 

Each side made a motion for a directed verdict. The trial court made findings 
of fact and ordered judgment for plaintiff in the sum of $667 and costs. Judg- 
ment was entered accordingly, and the defendant appeals. 

There are sixteen specifications of error; but appellant says that, upon the 
evidence introduced, the plaintiff is not entitled to judgment under the terms of 
the policy upon which he sued, and a favorable decision of this question settles 
the case. 

April 13, 1931, the plaintiff made application for insurance on a Chrysler 
car against collision and for insurance against liability and property damage, 
upon an application blank furnished by the defendant. The application contained 
this provision: “It is understood and agreed that the membership fee and 
premium deposit is to be paid at the time this application is signed, by a check 
made payable to the Company, and that liability on the part of the Company is 
subject to all provisions of the policy as to payment of membership fee and 
premium deposit, and that default in payment of such check, when due and 
presented for payment, shall immediately and automatically void the policy issued 
hereon without notice of any kind to undersigned.” 


A membership fee for the right to secure insurance and for the benefits as a 
member of the company is required, but it is no part of the premium for the 
insurance; and a separate membership fee is required for each class of insur- 
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ance. An applicant is required to make a premium deposit for each class of 
insurance desired to guarantee the payment of his share of the losses—balance 
to be repaid to him. In order to secure insurance on his car against collision, 
the plaintiff was required to pay a membership fee of $5, and a premium deposit 
of $7; to have insurance on “liability and property damage” he paid an additional 
membership fee of $5 and an additional premium deposit of $12. On the date the 
application was received the policy of insurance against collision and for “liability 
and property damage” was issued to the plaintiff for a period of six months and 
“for such terms of six months or thereafter as the premium deposit is restored 
as required by this policy, and the application therefor.” The liability of the 
company for insurance against collision is expressly made “subject to the terms 
and conditions forming a part of this policy.” 

[1, 2] Among the terms and conditions of the policy is the following, viz.: 
That “this entire policy shall automatically and immediately be void without notice 
of cancellation or notice of any other kind; (1) if there shall be default of any 
kind, or for any reason whatsoever, in payment of the check given for the 
membership fee or premium deposit when the same is due and presented for 
ayment.” 
as The membership fee is never returned to the policyholder, and has nothing 
to do with the premium, but gives him a right to obtain insurance, and for 
every class of insurance he is required to take out an additional membership. 

The company is a mutual insurance company. Each member is required to 
“nay his share of the losses and expenses as billed by the company, to restore 
his premium deposit for the purpose of renewal,” and, when the losses are 
deducted from the deposit, the member is notified as to the amount necessary 
to keep up the premium deposit to the amount required. In other words, the 
applicant “must restore the premium deposit, so as to have the full amount of the 
premium for the purpose of renewal for the next six month period.” 

It appears that some time prior to this application the plaintiff was a member 
of the company, and had insurance upon a car, making a premium deposit of $10. 
He obtained a second policy, and was required to make an additional premium 
deposit of $12; and thus had paid $22 as premium deposits. His share of the 
losses and expenses thereunder was $8.51, and before the application for this 
policy he was in default in this sum of $8.51. He then sought another policy, 
took out additional memberships, and the premium deposits under this new policy 
amounted to $19. Therefore the applicant was required to pay in all, including 
his delinquency, the sum of $27.51. The plaintiff desired that the premium 
deposits of $22 already paid be applied on his debt, which would leave him a 
credit of $13.49, and he would pay to the company $5.51 in addition. It is 
clear, therefore, that he owed the company $19 on the new policy, and, if they 
credited him with the $13.49 on this new premium deposit, he could pay for his 
new insurance by getting a credit because of this balance, and paying $5.51 in 
addition. Until this credit was applied and the $5.51 paid, there would be no 
adequate premium deposit on this new policy. : 

The plaintiff understood this, and drew his check for $5.51 to cover the 
benefits under this new policy. Upon receipt of the check, the policy was issued, 
subject to the conditions hereinbefore stated.. The check was dated April 13, 1931, 
and was turned over to the accounting department of the defendant company on 
April 26, 1931, at Bloomington, Ill. In due course of business it was transmitted 
to the bank upon which it was drawn, but this bank refused to cash the check, 
returning it as “unpaid for want of funds”; the check being returned to the 
defendant company on or before May 6, 1931. Thereupon the defendant, on May 
13, 1931, wrote to the plaintiff returning the check, and calling his attention to the 
fact that it had been returned to them unpaid with the notation “insufficient 
funds,” and that therefore the contract of insurance “has automatically lapsed on 
date of expiration.” 


These facts are undisputed. Plaintiff says he did not receive the letter nor 
the check; but he: does admit that from time to time he received from his bank 
the checks cashed, and he did not find this check among such checks; neither 
does he claim that the bank cashed the check for the defendant. 

It is the claim of the plaintiff that he never received any notice of cancellation 
of his policy; but under the terms of his application, which he himself signed, 
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any policy issued upon said application became “immediately and automatically 
void—without notice of any kind,” if his check was not paid when presented for 
payment. The plaintiff is a traveling man, and therefore we assume he is more 
or less familiar with business methods. For years he had been engaged in selling 
Underwood typewriters and accessories. He makes no claim that he was ignorant 
of business dealings and transactions. He knew that he was not entitled to any 
notice of cancellation of his policy. The letter written to the plaintiff notifying 
him that the check was not paid and that the policy was cancelled was mailed 
to the plaintiff by United States mail, and a carbon copy thereof was duly 
received as evidence in this case. From the evidence therefore it is apparent 
the check was returned to the plaintiff, and he was notified of the cancellation 
of his policy, even though he says he did not receive the letter. 

The defendant testified that during the month of April he had sufficient funds 
in the bank to pay the check had it been presented during that time, though he 
had no knowledge or idea as to how much money he had in the bank. This, 
however, is immaterial. The policy was not dependent upon there being sufficient 
money in the bank to pay, but upon payment of the check when presented. 

So far as these parties were concerned, the check was presented within due 
time. There is nothing to indicate the bank was insolvent, and it was the duty 
of plaintiff to have money on hand to pay his check. If he did, and the bank 
refused to pay it, this was a controversy between him and his bank. No finding 
was made by the trial court on whether the check was presented within a 
reasonable time, nor is the issue raised by the pleadings. 

It is said the company was in possession of part of the premium, that the 
check for $5.51 represented but a small portion of the necessary premium, that 
the insurance company did not return the portion of the premium in its possession 
nor offer to return it, therefore it cannot be heard now to say there was no 
insurance in effect. 

This claim of estoppel is not raised by the pleadings, though urged by respon- 
dent. But concededly a person could be a member of a company and yet have 
no insurance, and also the company could owe him the return of a portion of a 
previously paid premium deposit. The membership fee has no bearing upon the 
insurance premium. Under previous policies, the defendant had made premium 
deposits, and, after deducting his share of the losses, there was to his credit with 
the defendant company the sum of $13.49. This sum was not a premium deposit 
on this policy. It was the portion returnable from other and prior insurance 
policy deposits, He had a right to ask the company to apply this debt due him, 
upon this insurance policy, and the company was willing to do so.. No application 
of this credit was made. No application could be made until the full amount 
of the premium was paid. It is not a case of the company receiving a portion 
of the premium deposit for the policy issued and refusing to return it. 

Respondent says that under the provisions of sections 6532 and 6533 he was 
entitled to a return of these previous deposits, and he was. Section 6532 says: 
“A person insured is entitled to a return of the premium * * * when by any 
default of the insured other than actual fraud, the insurer never incurred any 
liability under the policy.” But this indebtedness due him from the company 
was not a premium deposit upon this policy, unless so applied. A member in 
the company, may after the amount of his losses is ascertained, leave any 
balance with the company for future appropriation, or he may have it returned 
to him. Hence the plaintiff could ask the company to apply it upon this insurance 
policy. He did do so, and the company was willing to credit him with it, if the 
insured would pay whatever extra was required. He did not do this, so the 
company could not or did not make the application. 

Section 6533 of the Compiled Laws does not help the plaintiff. This section 
says: “If a peril insured against has existed and the insurer has been liable 
for any period, however short, the insured is not entitled to a return of premiums 
so far as that particular risk is concerned, unless the insurance was for a definite 
period of time, in which case he is entitled to a proportionate return under 
sections 6517 and 6530.” Section 6517 refers to a surrender of an insurance 
policy for cancellation, and section 6530 refers to a return of premium when 


there is insurance for a definite period, and the policy is surrendered by the 
insured before the expiration of the term. 
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This policy was issued April 13, 1931, and was for the period of six months, 
or until October 13, 1931. Even if he were entitled to insurance for the pro- 
portionate time the amount due him from the company would not insure this 
car for a period past the end of August, and this collision occurred September 
27, 1931. i f ; 

We are of the opinion that, upon the undisputed facts in this case, the plain- 
tiff was not insured in this company at the time of the alleged loss. The judg- 
ment therefore is reversed, and judgment ordered for the defendant dismissing 
the action. 

Christianson, C. J., and Nuessle, Birdzell, and Burke, JJ., concur. 


GRAHAM v. UNITED STATES FIDELITY & GUARANTY CO,, 
BALTIMORE, MD. 
Supreme Court of Pennsylvania. May 9, 1932. 
162 Atlantic Reporter 902. 
1. INSURANCE. 


Though injured judgment creditor may, after return of execution unsatisfied 
because of insolvency, sue insurer in name of judgment debtor, she may also 
sue in her own name where automobile policy expressly so provides. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

2. INSURANCE. Ei si 5 

Whether insured failed to co-operate with insurer, as respects right of person 
injured by insured’s operation of automobile to recover on liability policy, held 
fact question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

3. INSURANCE. f 

Where insurer undertook defense with full knowledge of facts and sub- 
mitted to jury whether assured co-operated as required by automobile policy, it 
could not after adverse verdict deny liability on ground that judgment creditor’s 
claim was not within policy. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

4, INSURANCE. | Meme ; 

Limitation provision in automobile liability policy held applicable only to 
“assured,” not to action by injured judgment creditor against insurer. 

The automobile liability policy provision relied on by insurer pro- 
vided that “on action by the assured shall lie * * * unless such action 

is brought within two years. * * *” The policy expressly gave person 

injured by insured’s operation of automobile a direct right of action 

against insurer under certain conditions. 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 

5. INSURANCE. J 

Injured judgment creditor’s action against insurer on automobile liability 
policy Aeld not barred by settlement, without notice, of action subsequently in- 
stituted in foreign jurisdiction by assured against insurer. 

(For other cases, see Insurance, Dec. Dig. § 579.) 


_ Appeal from Court of Common Pleas, Lawrence County; R. Lawrence 
Hildebrand, President Judge. 


Action by Helen A. Graham against United States Fidelity & Guaranty 
Company, Baltimore, Md. From a judgment for plaintiff, defendant appeals. 
Affirmed. 
% — before Frazer, C. J., and Simpson, Kephart, Maxey, Drew, and 
ann, JJ. 
_ J. Roy Dickie (of Dickie, Robinson & McCamey), of Pittsburgh, and W. 
Walter Braham (of Aiken & Braham), of New Castle, for appellant. 


William McElwee, Jr., and A. M. Shumaker, both of New Castle, for 
appellee. 


Drew, J. 
In this action of assumpsit, the plaintiff, Helen A. Graham, seeks to recover 
upon a policy of automobile liability insurance issued by the defendant, United 
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States Fidelity & Guaranty Company, to one Dr. C. E. Alquist, the amount of a 
judgment secured by her against him, and which, because of his insolvency, was 
not oo From a judgment entered on a verdict in favor of plaintiff, defendant 
appealed. 

During the life of the policy (of which the pertinent provisions are set 
forth in the note) plaintiff, while a passenger in Alquist’s automobile, was injured. 
She sued him for damages, and, in accord with a provision of the policy, the 
company investigated the accident and furnished counsel to defend the suit. 
Shortly before the case was called for trial, about six months after counsel re- 
tained by the company had entered their appearance for him, Alquist disap- 
peared. Repeated continuances were then had, to enable counsel to locate him, 
but, all such efforts having failed, the case was tried. The company’s attorneys 
conducted the defense and called but one witness—the agent who had investi- 
gated the case. A verdict was returned against Alquist, and judgment was 
entered on July 21, 1927. Plaintiff caused a writ of fieri facias to be issued 
thereon, to which, because of the insolvency of Alquist, the sheriff made a 
return of “no goods.” She then instituted, on August 8, 1929, this suit against 
the company, in the name of Alquist to her use, but before trial amended the 
title so that the action stood in her name alone. At the trial defendant con- 
tended that under the policy it was released from alf liability because Alquist 
had not co-operated in the defense of the suit against himself. The trial judge 
charged the jury that, if they believed from the evidence that Alquist had failed to 
render reasonable co-operation, their verdict should be for the defendant. The jury 
concluded this question of fact against defendant by rendering a verdict for 
plaintiff. 

Two days after plaintiff began the present action, on August 10, 1929, Alquist 
sued the defendant in the superior court of Maine for the amount of the judg- 
ment recovered by the piaintiff against him. That action never came to trial; 
on January 22, 1930, the following entry was made on the docket: “Neither party; 
no further action for the same cause, by agreement of Plaintiff and counsel for 
Def’t.”. (On February 1, 1930, Alquist was adjudicated a bankrupt in the District 
Court of the United States for the District of Maine.) A duly authenticated copy 
of the record of that suit against the company, together with excerpts from the 
law of Maine, as laid down in Berry v. Somerset Ry., 89 Me. 553, 36 A. 904, and 
Means v. Hoar, 110 Me. 409, 86 A. 772, to the effect that such an entry acts as a 
bar to another suit on the same cause of action, was offered in evidence. The 
rejection of this offer, the refusal to strike off the amendment of the title of the 
case, and the overruling of defendant’s motion for judgment n. o. v. are now 
assigned as error. 

[1] Defendant contends that plaintiff’s rights are derivative through Alquist, 
and therefore this action must be in his name; that Alquist’s conduct, as a matter 
of law, constituted such lack of co-operation as to release it from all liability upon 
the policy; and that, even if the case be within the policy, this action cannot be 
maintained because it was not brought, as required by the policy, within two 
years after the entry of final judgment in the suit against Alquist, and because 
the disposition made of Alquist’s suit in Maine on the judgment against him 
acts as a bar to this action upon the same judgment. These arguments, we think, 
cannot successfully be maintained. 


Note: The policy contains the following provisions: The insolvency or bankruptcy of the 
assured hereunder shall not release the company from the payment of damages for injuries 
sustained or loss occasioned during the life of this policy, and in case execution against the 
assured is returned unsatisfied because of such insolvency or bankruptcy in an action brought by 
the injured or his or her personal representative in case death results em the accident, then an 
action may be maintained by the injured person or his or her personal representative against the 
company under the terms of the policy for the amount of the judgment in the said action, not 
exceeding the amount of the policy. 

No action by the assured shali lie against the company until the amount of the damages for 
which the assured is liable by reason of any casualty covered by this policy is determined, either 
by a final judgment against the assured or by agreement between the assured and the plaintiff 
with the written consent of the company; nor unless such action is brought within two years after 
the rendition of such final judgment. : 

henever requested by the company, the assured shall aid in securing information, evidence 
and the attendance of witnesses in effecting settlements and in defending suits, hereinbefore 
referred to. The assured shall at all times render to the company all reasonable co-operatio1 
and assistance. 
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Plaintiff bases her claim upon that provision of the policy which gives the 
injured party the right to maintain action against the company after execution 
on a judgment against the assured has been returned unsatisfied because of the 
latter's insolvency. Since she was not a party to the policy, and gave no con- 
sideration for it, she is in the position of a third party beneficiary. While the 
general rule of the common law in this state is that no one not a party to an 
obligation may sue thereon in an action in his own name (Greene County v. 
Southern Surety Co., 292 Pa. 304, 141 A. 27), yet insurance contracts generally, 
as related to third party beneficiaries, are in a class by themselves, and an action 
may be maintained by such beneficiary directly against the insurer. Rose & Son 
y. Zurich Ins. Co., 296 Pa. 206, 145 A. 813. The effect of a clause such as this 
is to transfer the right to recover from the insured to the claimant (Rose & Son 
y. Zurich Ins. Co., supra), and while, as we there held, it would not have been 
improper for this action to have been brought in the name of the insured to 
plaintiff's use, yet as the policy expressly gave the injured party, the beneficiary, 
the right to sue the company, she could do so in her own name if she so chose. 
There is no force in defendant’s contention that any action upon this policy must 
be brought in the name of the assured. 

[2, 3] Nor is there any merit in defendant’s argument that it is not liable, 
as a matter of law, because Alquist failed to render the co-operation required by 
the policy. Whether Alquist had so failed was a question of fact, and for the 
jury, to whom it was expressly submitted. The verdict resolved that issue against 
defendant. We cannot say that this course was not proper. There was suffi- 
cient evidence to support such a finding. The probability that such conclusion 
was sound is not lessened by the fact that two days after this action was begun, 
and well beyond the time limitation imposed on Alquist by the policy, he insti- 
tuted a suit against the company in Maine which was concluded by agreement 
of the parties, the record of which was offered in evidence as a bar to plaintiff's 
claim. By submitting the question to the jury, the court below did all defendant 
could reasonably ask, for the question could have been determined by the court, 
as a matter of law, because of the action of the company in acting under the 
terms of the policy by defending the suit against the insured. It cannot now, 
after an adverse verdict, deny its liability on the ground that the claim was not 
within its contract; it might have declined to defend, and rested on the position 
that the case was not covered by its policy, but, having made its decision, it is 
bound thereby. Malley v. American Indemnity Co., 297 Pa. 216, 146 A. 571; 
Kocher v. Kocher, 300 Pa. 206, 150 A. 468. A fortiori is this true where, at the 
time it undertook the defense, the insurer had full knowledge of the facts upon 
which it now bases its denial of liability. Moses v. Ferrel, 97 Pa. Super. Ct. 13. 
Defendant, having conducted the defense of the suit against Alquist, in the face 
of what it now claims was such failure to co-operate on his part as to release 
it from liability, cannot now set up his alleged breach of the contract to escape 
payment of the judgment then obtained. It cannot play fast and loose, taking 
advantage of a chance to win, and, if it lose, free itself of liability by claiming 
the case is not covered by its policy. 


[4] However, defendant contends that, even if the case is one within the 
contract, the provision of the policy that “no action by the assured shall lie * * * 
unless such action is brought within two years * * *” acts as a bar to this suit 
by the injured party because it was not begun until after two years had elapsed 
from the entry of the judgment against Alquist. To state this contention is to 
answer it. The limitation is restricted to actions by the “assured,” and that term 
does not include the plaintiff. Throughout the policy, wherever “assured” is used, 
including three other instances in the very paragraph on which defendant re- 
lies, it can apply only to Alquist. In no place is this term used to refer to the 
injured party, who, as we have seen, is expressly given a direct right of action 
against the company under certain conditions. This provision does not put a 
limitation upon all actions on the policy, as might well have been done if 
that had been the intention of the parties, but it confines the restriction to action 
thereon by Alquist, the assured. There is nothing in the policy limiting in any 
way the time within which an action by the injured party must be begun. We 
regard this provision of the policy as unambiguous, but, were there any doubt as 
to its meaning, we should construe it most strongly against the defendant com- 
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pany, as the language of the policy is its own. Krebs v. Philadelphia Life Ins. 
Co., 249 Pa. 330, 95 A. 91, Ann. Cas. 1917D, 1184; West v. MacMillan, 301 Pa. 
344, 152 A. 104. 

[5] Defendant, as a further bar to plaintiff's claim, offered in evidence a duly 
authenticated copy of the record of the suit instituted by Alquist in Maine, and 
now contends, on the theory that plaintiff can have no greater right under the 
policy than Alquist, that the entry there, which according to the law of Maine 
constitutes an agreement by Alquist not to bring suit, having extinguished his 
cause of action against the company on the judgment against him, consequently 
terminated her right to sue the company on the same judgment. There is no 
merit in this contention. Plaintiff was given a direct right of action against the 
defendant, which accrued when the exception issued on her judgment against 
Alquist was returned unsatisfied. She exercised it before Alquist sued in Maine. 
and months before his suit was settled without notice to her. Her cause of 
action is unaffected by the disposition made in Maine of Alquist’s suit. The 
record offered was incompetent and immaterial so far as the present proceeding 
is concerned and the trial court properly refused to admit it in evidence. 


' The assignments of error are overruled and the judgment of the court below 
is affirmed. 


LA PORTE MOTOR CO. v. FIREMEN’S INS. CO. OF NEWARK, N. J., et al. 
Supreme Court of Wisconsin. Nov. 9, 1932. 
245 Northwestern Reporter 105. 
1. INSURANCE. 
In action on theft policy, theft of automobile held not proven by merely show- 
ing simultaneous disappearance of automobile, and of conditional buyer thereof. 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 
2. INSURANCE. 


Where automobile and conditional buyer thereof disappeared simultaneously, 
presumption was that buyer continued to have car in his possession, and burden 
of making proper proof rested on conditional seller’s assignee seeking recovery on 
theft policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE. 


That conditional seller’s assignee moved automobile short distance, locked it, 
and left it in street near assignee’s garage held not such repossession of car as 
made defaulting conditional buyer’s retaking thereof theft authorizing assignee’s 
recovery on theft policy (St. 1931, §§ 122.15, 122.16). 

(For other cases, see Insurance, Dec. Dig. § 425.) 

6. INSURANCE. 


Conditional buyer’s concealment of automobile, although criminal, would not 
entitle conditional seller’s assignee to recover on theft policy (St. 1931, § 122.15). 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from a judgment of the Circuit Court for Oconto County; Arold F. 
Murphy, Circuit Judge. 

Action by the La Porte Motor Company against the Fireman’s Insurance Com- 
pany of Newark, N. J., and others. Judgment for plaintiff, and defendants appeal. 
—[By Editorial Staff.] 

Reversed and remanded with directions. 

Action begun by plaintiff in June, 1931, to recover under a policy assigned to 
it, which policy insured against theft the automobile described in it. Defendants 
denied liability. 

At the conclusion of the taking of testimony both parties moved for a directed 
verdict, the court took the matter under advisement and found, that on the 15th 
day of May, 1930, defendants entered into a contract of insurance with Korman- 
Schmidt Auto Company under which they insured an automobile theretofore sold 
to Harold Reynold under a conditional sales contract, loss payable to Korman- 
Schmidt Auto Company, or assigns, the title.to said automobile remaining in the 
seller; that August 5, 1930, the seller assigned the sales contract to plaintiff; also 
with the consent of defendants assigned the rights under the policy of insurance; 
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that on the 7th day of December, 1930, said automobile was stalen by a person or 
persons unknown; that it was of the value of $124.80; that the interest of plain- 
tif in said automobile by reason of the contract and assignment thereof was 
$124.80, with interest at 7 per cent. from May 10, 1930. Plaintiff gave due notice 
of the loss as required by the policy. Judgment was entered February 27, 1932, 
in favor of plaintiff, and from it defendants appeal. 

Allan V. Classon, of Oconto (Victor Linley, of Viroqua, of counsel), for 
appellants. 

Lehner & Lehner, of Oconto Falls, for respondent. 

FAIRCHILD, J. 

[1-4] The particular finding of the court which must be considered here is 
that on the 7th of December, 1930, the automobile was stolen by a person, or 
persons, unknown. If this finding is against the great weight and clear pre- 
ponderance of the evidence, that is, if the only reasonable inference to be drawn 
is that it was taken by Reynold, the judgment must be reversed. Theft of a car 
is not proven where all that is shown is a simultaneous disappearance of the 
car and of the one holding it under a conditional sales contract. The insurance 
policy stipulated that no liability was to arise out of the wrongful conversion, 
embezzlement, or secretion of the vendee under a conditional sales contract. It 
also contained the following provisions: “Any loss under this policy that may 
be proved due the assured shall be payable to the assured and Korman-Schmidt 
Auto Co.” The natural and legal presumption is that the buyer continued to 
have the car in his possession unless it is shown to be otherwise and the burden 
of making the proper proof rested upon the respondent. Continental Ins. Co. v. 
Dillow (Tex. Civ. App.) 273 S. W. 624. The respondent seeks to avoid the 
effect of this by claiming a repossession of the car under the conditional sales 
contract by which all right, in any person to the car except the respondent, was 
ended before the car disappeared. The merits of this claim depend upon the 
following facts: The car was originally sold to Reynold May 10, 1930. Shortly 
thereafter, and while the legal possessor thereof, he engaged respondent to do 
some repair work on the car. A dispute having arisen between them over the 
bill, respondent sought to enforce collection by holding the car. Reynold then 
began a replevin action, recovered the car, and continued to have it in his 
possession thereafter, so far as the proof discloses anything in relation thereto. 
After Reynold gained possession of the car he was not seen by respondent nor 
was the car, until December 7, 1930. In the meantime respondent had pur- 
chased from the seller, Korman-Schmidt Auto Company, the contract of sale 
under which Reynold secured the car. Several installments under this contract 
appeared to be unpaid. One of respondent’s officers saw the car in front of the 
hotel in Oconto Falls on the day it disappeared and caused an agent to drive 
the car about a block down the street and park it in front of a schoolhouse 
across the road from respondent’s garage. The car was left in plain sight of any 
one looking for it from in front of the hotel which was but a short distance 
away. No notice was given or information brought to Reynold that the sales 
contract had been assigned to respondent. All the evidence there was of inter- 
ference, or of claim of right to interfere, with his possession was the moving 
of the car the short distance described and locking it. Under the evidence and 
the attending presumptions we must conclude that the car was driven away from 
in front of the schoolhouse by Reynold. Neither Reynold nor the car has since 
been seen by respondent. 


The determining question now becomes, Was there such a retaking by the 
seller's assign, the respondent, as to warrant holding Reynold guilty of larceny 
because of what subsequently occurred? The slight interruption of Reynold’s 
possession over the car did not in and of itself destroy all color of right on his 
part to the car acquired by him under his conditional sales contract from 
Korman-Schmidt Auto Company. He doubtless knew he was in default; but, 
if he attached any importance to finding the car across the road from plaintiff’s 
garage, it is likely that he sensed in it some reflection of the litigation which had 
occurred between him and the respondent early in the summer of 1930. It 
would not be notice to him of recaption under the sales contract or constitute 
a retaking of the car. When the buyer of a car is in default in the payment 
of any sum due under the contract and the breach has been expressly made a 
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ground for the retaking of the car, the seller or his assigns may retake possession 
thereof. The statute, however, regulating the procedure provides that, unless 
the goods can be so retaken without breach of the peace, they shall be retaken 
by legal process. Section 122.16, Stats. The fact that the car in this case was 
moved from in front of the hotel to a place in front of a schoolhouse in the 
public street near respondent’s garage does not put the car so completely in 
the possession of respondent as to preclude Reynold from exercising opposition 
to the respondent’s maintaining possession. The respondent moved the car a 
short distance, locked it, and left it in a public street. The one from whose 
possession the attempt was made to take the car had no notice of the claim 
under which respondent assumed the right to move the car. After the moving, 
had respondent discovered Reynold in the act of driving the car away, there 
would have arisen the necessity of obtaining consent or resorting to the proper 
legal proceedings to accomplish its taking. 

In Van Wren v. Flynn, 34 La. Ann. 1158, there had been a taking of furni- 
ture from the home of the plaintiff by entering the same while his mother, 
sister, and sister-in-law were present. Having informed them of his intention 
to take the furniture, disregarding their statement that the plaintiff would return 
shortly and the request to wait until such return, the defendant caused the 
furniture to be taken out. It was there held that, notwithsanding nonpayment of 
the notes, the owner of the conditional sales contract was not authorized to enter 
the home of Van Wren in his absence without his consent and without notice 
to take away the furniture. The right of the seller under this form of contract 
is made as absolute as it can be, limited as it is by the positive statutory require- 
ment that, “unless the goods can be retaken without breach of the peace they 
shall be retaken by legal process; but nothing herein shall be construed to author- 
ize a violation of the criminal law.” Section 122.16. The Legislature has made 
it a misdemeanor for the buyer maliciously, or with intent to defraud, to conceal 
the goods held by him under such a contract. Section 122.15. The rights of all 
interested under a conditional sales contract are affected by the public policy 
necessarily suggested by the words quoted from section 122.16. 

[5, 6] Authorities referred to in the Uniform Laws Ann., vols. 2, 2a, under 
the title, Retaking of Goods, indicate the necessity of a peaceable removal from 
the buyer. The law clearly is that, before a buyer can be placed in a position 
so that he can be convicted of larceny, as a stranger to the original transaction 
might be, there must be a legal taking including adequate assertion of possession 
by the seller precluding the buyer from interposing objection and placing upon 
the one seeking to repossess the duty of resorting to legal proceedings. The 
evidence here excludes all possibility of charging Reynold with intending to take 
property of the respondent or with knowledge that the respondent had attempted 
to repossess the car under the conditional sales contract. While the respondent 
has a right of action under the contract to recover the automobile, and from 
the evidence there appears to be good reason to believe that Reynold has violated 
the criminal law as prescribed in section 122.15, yet a case has not been estab- 
lished entitling respondent to hold defendants under the policy of insurance. 

Judgment reversed, and cause remanded with directions to dismiss the 
plaintiff’s complaint. 
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CASUALTY 


TRANDUM v. TRANDUM (Indiana Liberty Mut. Ins. Co., Garnishee). No. 29077. 
Supreme Court of Minnesota. Nov. 18, 1932. 
245 Northwestern Reporter 380. 
INSURANCE. , 

Policy indemnifying employer against loss through liability for employees’ 
injuries held “liability policy,” which obligated insurer, though insured had not 
paid judgment. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


Syllabus by the Court. 

An employer’s liability policy construed, and held to be a liability policy as 
distinguished from an indemnity contract. 

Appeal from District Court, Marshall County; Julius J. Olson, Judge. 

Action by Einar Trandum against O. E. Trandum, in which plaintiff recovered 
judgment and instituted garnishment proceeding against the Indiana Liberty 
Mutual Insurance Company. From a judgment in favor of plaintiff and against 
the garnishee, garnishee appeals. 

Affirmed. 

L. S. Miller, of Crookston, for appellant. 

A. A. Trost, of Warren, for respondent. 

LoriNc, J. 

This was an appeal from a judgment in favor of the plaintiff and against 
the garnishee. The plaintiff had recovered a judgment against the defendant for 
injuries received by him while in the employ of the defendant on a farm in 
Polk county. During plaintiff's employment, the defendant was insured with the 
garnishee by a policy which agreed “to indemnify this employer against loss by 
reason of the liability imposed upon him by law for damages on account of such 
injuries to such of said employees as are legally employed wherever such injuries 
may be sustained within the territorial limits of the United States of America or 
the Dominion of Canada.” The policy also contained the provision, “It is hereby 
understood and agreed that the company’s liability under agreement 1 (b) or 
three of the policy. for injuries to or the death of employees who have not 
accepted the Workmen’s Compensation Act is limited to $5,000 for each 
employee.” In regard to employees under the first-quoted paragraph, it also 
provided, “No action shall lie against the company to recover upon any claim 
or for any loss under paragraph 1 (b) foregoing unless brought after the amount 
of such claim or loss shall have been fixed and rendered certain * * * be a final 
judgment against this employer after trial. * * *” A part of the paragraph 
1 (b) referred to provides, “If, because of such bankruptcy or insolvency, an 
execution against this employer is returned unsatisfied in an action brought by 
the injured or by another person claiming by, through, or under the injured, 
then an action may be maintained by the injured, or by such other persons claim- 
ing by, through, or under the injured, against the company under ‘the terms of this 
policy for the amount of the judgment in said action not exceeding the amount 
of this policy.” 

When notified of the accident, the company caused it to be investigated, and 
then served upon the defendant a notice of disclaimer, setting up, first, that the 
loss reported is not covered by the contract of insurance; second, that the assured 
had failed to provide tools, machinery, and implements, safeguarded as required 
by the statutes in the state of Minnesota; and, third, that the assured had failed 
to comply with the terms of the Minnesota Workman’s Compensation Law 
(Minn. St. 1927, § 4261 et seq., as amended). After serving such notice of 
disclaimer, the garnishee took full charge of the defense, and the defendant 
rendered “real and genuine assistance” in the defense of the main action as 
well as in the garnishment proceedings. The main action resulted in a judgment 
against the defendant for the sum of $4,606.96. Judgment was entered in Marshall 
county, execution thereon issued and returned unsatisfied. A transcript of the 
judgment was then filed and docketed in Polk county, in which the defendant 
resided and had his property, and an execution was there again returned un- 
satisfied. The trial court found that the defendant was in fact financially unable 
to meet the judgment or any part thereof, and that no property could be found 
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upon which to levy with any hope of accomplishing results. These garnishment 
proceedings were then brought, and resulted in the judgment appealed from, 

The garnishee did not make out a defense upon any one of the three grounds 
which it had set forth in its notice of disclaimer of liability, but sets up as its 
principal defense that its policy is one of indemnity and not of liability, and 
that, the defendant not having paid the judgment, the plaintiff has no case 
against it as a garnishee. The language of the policy here involved is much 
like that of the insurance clause in the policy involved in the case Ochme y, 
Johnson, 181 Minn. 138, 231 N. W. 817, 818, which insured against “loss from lia- 
bility imposed by law upon the assured for damages as a result of the ownership, 
maintenance or use of such automobile.” The policy in that case also provided 
that the company would investigate and defend the suit and reserved the right of 
settlement thereof. This court said: “The policy is a liability policy as dis- 
tinguished from what is sometimes termed an indemnity policy. An obligation 
to pay follows, though the insured has not himself paid the loss in money.” 

In the case at bar, the conditions of the “No action” clause have been fulfilled 
and final judgment against the defendant has been entered. By inference at least 
an action against the company is authorized in favor of the employer by the 
policy as soon as final judgment has been entered. The rule of construction as 
applied to contracts of insurance is well established. They are to be construed 
strictly as against the insurer and liberally as to the insured, and any ambiguity as 
to meaning must be resolved in favor of the insured. Peterson v. Maloney, 181 
Minn. 437, 440, 232 N. W. 790. This rule of construction is also extended to a 
party injured who seeks recovery under the policy, but here plaintiff is seeking 
to enforce defendant’s rights by garnishment. Obviously the contract should be 
construed as if defendant himself were endeavoring to enforce it. 

It appears to be conceded by both parties that the crucial point in this case is 
whether the policy is one of liability or one of indemnity, and, construed in 
the light of the cases hereinbefore cited, it is unquestionably a liability policy, and 
a liability to pay follows notwithstanding the insured has not himself paid the 
judgment against him. Even if the construction were otherwise, the court’s 
finding on the inability to pay or of the sheriff to satisfy the execution is prac- 
tically a finding of insolvency, and, under the terms of the policy, would establish 
a cause of action against the insured in favor of the plaintiff. Whether enforce- 
able in garnishment proceedings, we need not here decide. 

We are of the opinion that the learned trial court was correct in his views 
of the case, and the judgment is affirmed. 





